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HE New Natura Brevium of the moſt Reverend 
Judge, Mr. Anthony Fitz- Herbert. Together with the 
Authorities in Law, and Caſes in the Books of Reports 
cited in the Margin. The Seventh Edition correQed. To 
which is added (never before Printed) a Commentary, con- 
taining curious Notes and Obſeryations on the moſt remark- 
able and uſeful Writs, which illuſtrate and explain many 
doubtful and abſtruſe Caſes and Points in the Original, By 
the late Lord Chief Juſtice Hale. With a new and exa 
Table of the moſt material Things contained therein. 4to. 

The ＋ Scrivener, and Modern Conveyancer : Being a 
Collection o all Sorts of choice Preſidents uſed in the Mo- 
dern Practice of a Scrivener and Conveyancer. Taken from 
the original Draughts of an eminent Practiſer lately de- 
- ceaſed: Containing more Variety than are in all the other 
Books of this Kind hitherto publiſhed. With a large and 
compleat Index. By G. Bird, Serivener. All the Convey- 
ances, and other Draughts of Conſequence, were peruſed 
by the moſt eminent Counſel. Folio. df” | 

A Report of Caſes argued, debated and adjudged in B. R. 
in the Time of the late Queen Anne, eſpecially in the 4th, 
5th, 6th, zth and Sth Years of her Reign; during which 
Lord Chief Juſtice Holt preſided in that Court. With two 
Alphabetical Tables, the one of the Names of the Caſes, 
the other of the principal Matters. 

The Attorney and Pleader's Treaſury : Containing the Forms 
of the general and moſt uſeful Pleas in Abatement and 
in Bur, Demyrrers, Continuances, and all other Matters 
incident to the Pleadings and Proceedings of the Common 
Law, as alſo of all Manner of Judicial and other the moſt 
ufeful Writs in the Courts of King's Bench and Common 
Pleas : Collected from the beſt * moſt approv'd Authors. 
Digeſted into an Alphabetical Method, for the more 7 
Recourſe to the great Variety of Matters herein contain'd. 
In two Volumes, with a compleat Table to the Whole. 

The Law of Uſes'and Truſts, collected and digeſted in 
a proper Order from the Reports of Adjudg'd Caſes, in the 
Courts of Law and Equity, and other Books of Authority; 
rogether with a Treatiſe of Dower: To which is added a 
- compleat Table of all the Matters therein contained. And 

The Law and Practice of Eje#ments : Being a compendious 
| Treatiſe of the Common and Starute Law, relating thereto. 
To which are added Select Precedents of Pleas, ſpecial Ver- 
dicts, Judgments, Executions and Procetdings in Error; 
with two diſtinct Tables to the Whole. 
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PREFACE 


THE general Scope and De- 
_ fn of the preſent Diſcourſe 
is to give the Reader fore clearer 
Ideas 7 our Tenures, both at Com- 
mon Law and by Cuſtom, than 
have. hitherto appeared in Print; 
to which End our Learned Au- 
thar has more eſpecially commented 
and remarted on thoſe tee Trea- 
tiſes of my Lord Coke, that are 
moſt remarkable for. either of theſe 
Subjects, viz. bts Commentary on 
Littleton, and his Compleat Co- 
pyholder: And accordingly this 
Track is divided into tro Parts or 
Diviſions. | 

In 


The PREFACE. 


In the former Part our Author, 
after he has laid down the princi- 
pal Rules that conduce to a right 
Underſtanding of Feudal Tenures, 
proceeds to ſhew how eaſily the 
Grounds and Reaſons of our Com- 
mon Law Tenures may be appre- 
hended and practiſed, by applyin 
the Rules of the Feudal Law to the 
Caſes that ariſe touching thoſe Te- 
nures, or the Incidents thereof. 

And this he illuſtrates by In- 

ances taken from the various 
Kinds of Eſtates, Seiſins, Diſſet- 
ſms, Rights, Entries, Poſſeſſons, 
Liveries, Attornments, Warran- 
ties, &c. and more eſpecially ex- 
plains that true and juſt Diſtints- 
on of Right, Jus in Re, & ad 
Rem, viz. a Right of Poſſeſſion, 
and a Right of Ng and in 
what Caſes a Claim, or Entry, or 
Action is given thereby, (as alſo 
how far a naked Poſſeſſion differs 
: | 


from 


The PREFACE. 
from a Right of Po fon and the 
Conſequences of either. 

He has al clearly explained the 
Reaſon of thoſe otic Ceremonies 
and Acts 0 otoriety, required 
by the Feudal Lato, y the acqui- 
ring, poſſeſſmg and transferring of 
Feuds, and which formerly were 
equally requiſite in our Common 

aw Tenures, viz. Liveries, At- 
 tornments, &c. the Diſuſe whereof 
has not only occaſioned an Uncer- 
tainty in many Titles and Eſtates; 
but alſo introduced that miſchie- 
vous Practice of private and ſecret 
Feoffments, by Leaſe and Releaſe, 
Covenants to Uſes, &c. and which 
in Conſequence has introduced a 
Deluge of Perjuries, Furgeries, 
and other Corruptions over the 
Common Law, and which can ne- 
der be rectiſied, or the Miſchi 7 
redreſſed, till the Common Law be 
in that Particular reſtored to the 
antient Method of paſſing Eſtates 


in 


The PREFACE. 


in Pais, or by ſore public Act of 


Notoriety. 0D 

The other Part of this Diſcburſe, 
being properly a Commentary on 
my Lord Coke's Compleat Copy- 
holder, has ſo well explain d the 
doubtful Parts of that Diſcourſe, 
and ſo fully evidenced, not only 
the Nature and Uſe of Copybolds, 
and their particular Cuſtoms, but 
alſo the Modus Acquirendi, Poſſi- 
dendi & Transferendi of theſe 
Eſtates, and therein of Surrenders, 


Preſentments, Admiſſions, &c. the 


Duties of Lords, Stewards, Te- 
nants and Suttors, with the Na- 
ture of Fines, Forfeztures, Hariots, 
Eſcheats, Deſcents, &c. that J 2 
prehend little more can materially 
be added to what our Author has 
himſelf obſerved touching theſe 


Particulars. 
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T HE 
Original, Nature, 
Uſe, and Effect of 


Feudal or Common Law 
TENURES. 


Of F euds. | 


Feud is a Right, that a Vaſſal has Spelm. 
in Lands or ſome immoveable fo, 
Thing of his Lord's, to take the 
Profits, paying the Feudal Duties. 

'The Feudal Property was very unſettled 
in ancient Times. The Lords ſucceeded 
by Election or ſtrong Hand; the Te- 
nants Temporary, or at the Will of their 
Lords. 

When the Barbarous Nations had in- 
vaded the Roman Empire, the Vaſſal's 
Eſtate became certain for Life, then to all 
his Deſcendants. Oppoſite to Feudal 
Property is Alladium, which ſeems to 5 
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Deut. x xi, 
18. 


Deut. xxi. 
15,16,17. 
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the old Tatrimonial Property revived by 
the Chriſtian Clergy among the Barbarous 
Nations. This obtained among our Hax- 
ons, and gave Birth to Gavelkind. 

Feuds are Hereditary, or for Life. In 
Hereditary Feuds the Word Heirs is re- 
quired, to diſtinguiſh it from the original 
Feud that was for Lite only. In heredi- 
tary Feuds the Deſcent is to be conſidered, 
where the Uſage of other Nations is to be 
compared with the Feudal, 

The Notion of regular Property begun 
among the Zews and Egyptians. Ihe 
Zews were taught from Heaven, and the 
Egyptians by the Inundations of Nile, to 
ſettle in regular Neighbourhood ; and from 
the Egyptians the Notions of Property 
came to the Greeks and Romans. 
Among the Fews, Egyptians, Greeks 
and Romans, the Father was the Head of 
the Family, and had the Inheritance and 
the Power of Life and Death over his 


Children (fave that by the Jewiſh Law it 


is tempered); for the Father might not 
kill his Son but in the Preſence of the 
publick Magiſtrate. | 

Among Jeu and Egyptians, Inheri- 
tance deſcended by ſettled Rules in their 
Tribes and Families; and the Will could 
only be made of Acquiſitions. Then they 
could not ſo make a Will as to disinherit 


the eldeſt Son of his Right of Primoge- 


niture, 


* A. 
* | * 
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niture, which was that of a double Por- - 
tion. | 

If a Man died, the Inheritance and Ac- 
quiſitions undeviſed deſcended to his Sons 
equally ; only the Eldeſt had a double Por- 
tion, This Law aroſe becauſe they ap- 

- prehended ſuch Son the Beginning of the The eld 

Father's Strength; therefore he was to be , fe. 
thought Sacred, and to be redeemed from crifcea, 
the Prieſt, and to bear the honourable _ (ogg 
Charges and Offices of the State: But be- Jeemed 
cauſe the Words of the Law give the from the 
Reaſon, that the Son was the Beginning of X. 
the Father's Strength ; therefore the Pri- 
vilege was Perſonal, and went only to the 
Eldeſt. So if a Man had Iſſue 4. and B. 
A. had Iflue C. and D. and A. had died, 
C. and D. ſhould have the double Portion 
of their Father, but C. had no greater 
Share of it than D. nor did the double 
Portion ever prevail, where the Deſcent 
was to Brothers and other Collaterals. 

If a Man had no Sons, his Daughters 
inherited, but without double Portion to 
the Eldeſt; but they were obliged to mar- 
ry among the Families of the 'Tribes, that 
the Inheritance might keep among the ſame 
Families, 

If a Man had no Deſcendants, it went 
to the Agnati or Kindred of the Father's 
Side, and it never went to the Cognati or 
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Kindred of the Mother's Side, becauſe the 
Father gave the Denomination to the Fa- 
milies. | 
If a Man died Inteſtate, his Acquiſiti- 
ons went firſt to Deſcendants, then to his 
Father, as neareſt Relation; then to Bro- 
thers as Repreſentatives to his Father; on- 
ly they had a Law, that if a Brother 
married the Deceaſed's Wife, and had 
Iſſue, ſuch Iſſue bare the Name of the 
Deceaſed, and had the Inheritance, ex- 
cluſive of all others. 
If the Deceaſed had neither Father nor 
Mother, it went to the Grandfather, and 
to the Uncles and Nephews, as his Re- 
preſentatives, and for Failure there, to the 
Great Grandfather and his Repreſentatives 
in infinitum in the ſame Order. 
As to Inheritance, that went to Deſcen- 
dants, and then to Collaterals ; for that 
50 8 muſt have paſſed the Aſcending Line before 
from 1 1% it could have ſettled in the Deſcendants ; 
11. ſo that Moſes, when he ſpeaks of the 
1 of Inheritance, doth not mention 
v. 8 7 14. the Father, becauſe he muſt have had it 
The Agra- before it could come to the Son. 
— As a Man could not Deviſe the Inheri- 
Romans, tance, ſo he could not Sell, but from the 
— oy Time of Sale to the General Tubilee, 
Lands get Which was once in fifty Years ; then there 
&y Conqueſt was a Rotation of all Poſſeſſion, and eve- 
amorg ihe ry Man was inſtated in his own, which 


Soldiers e- 


qually,&c. | was 
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was the Jewiſh Agrarian Law. See Hales 
Succeſſ. 5 70 11. 
The Roman Law differed from the 
ewiſh in that the Father had the Power 
of Life and Death over his Children with- 
out the Magiſtrate, ſo that he might de- 
ſtroy his Sons, which was frequent in the 
ancient Roman Times; for they uſed to 
expoſe their Iſſue, if they had more than 
they could keep. From hence began the 
Right of Adoption : For to preſerve Chil- 
dren from Death, they were adopted into 
other Families, and became Children of 
that Family, to whom adopted. And as 
a Roman had Power to deſtroy his Chil- 
dren, ſo he might diſinherit them by his 
Will in expreſs Words. But if he only 
pretermitted them and gave them nothing, 
then the Pretor introduced them to an 
equal Portion with the reſt. So that a 
Roman had an entire Power over his Chil- 
dren while he lived, and whatever they 
got was their Father's, and at his Death, 
he might diſpoſe of it as he pleaſed among 
his other Children, If he died without 
ſuch Diſpoſition, it firſt went among thoſe 
of his own Family, whether Male or Fe- 
male, by him begotten or adopted. If any 
of his Sons died, the Grandchildren ſuc- 
ceeded into his Portion in Kirpes; but 
the Pretor brought in Children emanci- 
pated equal with the reſt ; for though ſuch 
B 3 were 
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were out of their Father's Family, yet the 
natural Relation continued ; but if an 
adopted Son was emancipated, he took no- 
thing. The Children of Daughters did 
not inherit the Father, becauſe they were 
out of his Family. 

If a Man had no ſui Heredes, by the 
old Roman Law it went to the Anati, 
as firſt to Brothers as Repreſentatives of 
their Fathers; to Uncles ex Repr.eſenta- 
tione of their Grandfathers, in Capita in 
Infinitum, after the Jewith Model; but the 
Pretor brought in the Cognati in equal De- 
grees in Capita in Infinitum, to inherit with 
the Anati. Becauſe by the indefinite Li- 
berty of Deviſing, they could not keep 
Eſtates in their Tribes; therefore the Cnati 
enter'd in according to their natural Rela- 
tion. 

A Son emancipated, or a Son that had 
acquired a Peculium, after they had al- 
lowed that Privilege to Sons in the Life 
of their Fathers, on Failure of Iſſue was 
inherited firſt by the Aſcending Line, and 
that failing, by the Collateral, only Bro- 
thers of the whole Blood were called in 
in Capita equal with Parents and their 
Children in $tirpes ; for ſuch Brothers be- 
ing of both Bloods, they were held equal- 
ly dear as either Parent. On Failure of 
the Aſcending Line and Brothers and 
Siſters of the whole Blood, it went to 

Brothers 
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Brothers and Siſters of the half Blood, and 


their Children in Srirpes, by the Fuſtinian 
Conſtitution. On Failure of them it went 


to thoſe Perſons that were next in Degree 
in Capita; and thoſe that were equally in 


Degree inherited equally, as Uncles on 


the Father's and Mother's Side. And 


the next in Degree excluded the more re- 
mote, as an Uncle living excluded the 
Son of an Uncle deceaſed; and the De- 
grees were computed up to the common 
Anceſtor, and then down to the Perſon to 
whom the Relation was made: Therefore 
Uncles are of the third Degree, Uncles 
Sons in the fourth Degree. But Things 
deſcended from the Father deſcend to the 
Degrees on the Father's Side, according 
to thoſe Rules, that Things deſcended from 
the Mother deſcended to the Degrees of the 
Mother's Side, according to the ſame Rules. 
The 22 C 23 Car. 2. c. 10. has intro- 
duced this Law into England, in Relation 
to Inteſtates Eſtates. Only one Third is to 
the Wife, two Thirds to the Children, the 
Heir at Law taking equal with the reſt: 
And the Portion of a Child preferred to 
come in Average with the reit. "For Want 
of Children the Wife is to have one Moie- 
ty, and the next of Kin the other. If no 
Wite, the Father is to have the whole, as 
next of Kin. But by the Stat. 1 Zac. 2. 


6. 0 the Mother is to inherit equally 
— 4 with 
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with Brothers and Siſters, and their Re- 
preſentatives, according to Juſtini an Law: 
And by the Stat. of Car. 2. the Succeſſion 
is carried to Brothers and Siſters Children 
in Stirpes, according to Civil Law, fave 
only that no Diſtinction is made between 


Brothers and Siſters of the whole and half 4 


Blood; becauſe the Law ſpeaks of Bro- 
thers and Siſters Children indefinitely, 
without Diſtinction of Bloods; and the 
Spiritual Courts had never diſtinguiſhed the 
Bloods, becauſe the Canon Law, where 
the Degrees of Proximity were ſettled in 
relation to Marriages, had made no ſuch 
Diſtinction. Por Want of Brothers and 
Siſters, and their Children, next of Kin 
ſucceed in Capita, according to the afore- 
mentioned Rules of Civil Law, where 
the next in Degree ſucceed both on Fa- 
ther's and Mother's Side, and excluded the 
more remote. But in our Law the Inte- 
ſtate is conſidered as the original Proprie- 
tor in whom the Eſtate is veſted. So no 
Diſtinction is taken between Things com- 
ing from the Father or Mother's Side. 
The Feudal Succeſſion came in in this 
Manner: The Lords gave Lands to ſuch 
Perſons as behaved themſelves well in the 
War, for their Lives only: Sometimes 
they alſo married their Daughters to them. 
Then by their Feudal Donations, they li- 
mited the Lands to go not only to the Feu- 


dary 
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dary himſelf, but alſo to the Iſſue of that 
Marriage; and this brought in the Notion 
of Succeſſion among the Northern Nations 
that invaded the Roman Empire. The 
Lands therefore in the elder Times went 
to the immediate Deſcendants of ſuch Mar- 
riage, and originally to none elſe: And 
XZ firſt they went to Males, as the moſt wor- Lud. 114. 
ty of Blood, and moſt Capable of doing 5. s, 
the Services annexed to ſuch Donations 
for Want of Males it went to Females, 
as Deſcendants of the ſame Marriage. 
The Feud was united in the eldeſt Male, 
becauſe he was obliged to do the Duty in 
the Wars; and for every Knight's Fee, 
was to go out forty Days with his Lord ; 
ſo that the Feud did not divide among 
the Males, becauſe the Duty could not be 
divided commodiouſly. Becauſe, ſecond- | 
ly, the Males were to keep up the Gran- | 
deur of the Family, 9 the Inheri- 
tance was not ſhared nor broken. Hence 
it came to paſs, that among the Males the 
* Eldeſt was preferred as the moſt worthy, | 
ſince he was ſooneſt able to go to the | 
Wars, and do the Duties of the Tenure. | 
The eldeſt Son was anciently married 
with the Conſent and Approbation of the 
Lord; for the Lord always approved the 
firſt Marriage of his Feudary and of his 
Heir Apparent; and if the Feudary died, 
the Heir within Age, the Lord had bor 
t 


The Feu- 
dum ig- 
nobile 
wa, divi- 
dable 4 
mong the 
Sons. 
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total Marriage of him ; and if he was of 
full Age, the Lord gave Licence to ſuch 
Marriage. Hence the Deſcent always ſet- 
tled in the Eldeſt Line, and the Daugh- 
ter of the eldeſt Son was preferred before 
the ſecond or taird Brothers, and their 
Male Deſcendants, in order to encourage 
the beſt Marriages with ſuch eldeſt Son; 
and this was the ſettled Courſe of the 
Feudum nobile. Whence our Law took 
the Pattern for their Military Tenures 
and the Socage Tenures, divided in Saxon 
Times as Feudum ignobile, but afterwards 
came to imitate the Military Feud, in or- 
der to ſupport their Families. 

If there were no Sons the Feud came to 
the Daughters, who divided it, becauſe 
by the Donation it was to go to all the 
Deſcendants ; therefore the Female Deſcen- 
dants could. not be excluded, and one of 
the Daughters could not be preferred be- 
fore the other, becauſe none could do the 
Service of the Feud in their own Perſons, 
nor did any of them bear the Name and 
Dignity of the Family. Therefore theſe 
were married by the Lords among their 
Tenants; ſo they kept the Feuds in their 
ſeveral Manors from being broken and di- 
vided; as if two Daughters divided a 
Knight's Fee, the Lords, by the Marri- 
age of ſuch a Daughter with one that. had 
half a Knight's Fee, re-eſtabliſhed the 
Feuds of their 'Tenants. If 
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If in ſuch Feudal Donations, the Elder 
Line had failed, it went back to the II- 
ſue of the ſecond Son of the ſame Stock, 
to whom the firſt Donation was made, and 
to his Deſcendants, becauſe by the Feudal 
Donation, it went to all the Deſcendants 
of ſuch Marriage, and fo the Succeſſion 
was eſtabliſhed to the Deſcendants of the 
ſame Stock in infinitum, but could not go 
to any other Relations but to ſuch as were 
Deſcendants of the Stock to whom the 
Donation was made. | 
In a long Courſe of Years theſe Feudal 
Donations were worn out, when it became 
impoſſible to compute up to the firſt Feu- 
dal Marriage when ſuch Donations were 
originally ſettled; and then they inverted the 
Computation, and computed from the laſt 
Poſſeſſor, provided the Heir that claimed 
was of the Blood of the firſt Purchaſer ; 
and then the Rule was taken quod ſeizi- 
na facit ſtirpem; for ſince the Feudal Do- 
nation was loſt, they could not regularly 
compute the Deſcendants from the firſt 
feudal Marriage ; therefore they compu- 
ted from the laſt Feudary ; and fince both 
Bloods of the firſt Marriage were neceſ- 
ſary to any Perſon that would claim under 
the firſt Donation, they required that a 
Man ſhould be of the whole Blood of 
the laſt Feudary that would claim as Heir 
to him; for then of Neceſſity he _— 
0 
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of both Bloods of that remote feudal Mar- 
riage, where the Feud was originally 
placed. 'Thus half Blood came to be ex- 
cluded ; becauſe if it were admitted where 
feudal Donation was loſt, it might have 
carried it out of the Line, where ſuch Do- 
nations were once ſettled; fo that in ſuch 
Caſe they put the Perſon, claiming as Heir, 
to ſhew that it was an ancient Feud, and 
that the Party claiming was of the whole 
Blood of the laſt Poſſeſſor, which formed the 
utmoſt Preſumption of the Right of Suc- 
ceſhon, where the Feudal Donation was 
loſt; which half Blood did not do; be- 
cauſe it was originally ſettled in both the 
Bloods of the firſt Purchaſers. Beſides, 
Lords had the Marriage of the Feudary : 
Therefore all the Iſſue of the ſecond Mar- 
riage were excluded from the immediate 
Inheritance of the Children of the firſt 
Marriage, ſince the Lord had not the Mar- 
Triage of the Feudary more than once; and 
therefore they could not come in as Iſſue 
of a ſecond Match; but all that claim 
the Inheritance muſt make themſelves 
Heirs under the ſame Feudal Marriage 
from whence the laſt Feudary deſcended, 
which half Blood could not do. But where 
they can come in under any Marriage pre- 
ſumed to be made by the Feudal Lord, 
they were admitted. Therefore a Bro- 
ther of the half Blood was not Heir ta 

; the 
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the Brother, but might be Heir to the 
Uncle. Hence they formed the Rule, 


Poſſeſſio fratris de feodo ſimplici facit 


fororem efſe Hæredem. For when the old 


Feudal Donations came to be loſt, the 
Poſſeſſion was the only Indicium of who 
was Feudary ; therefore any Perſon that 
claimed as his Repreſentative, muſt ſhew 
a Deſcent from the ſame Stock, and there- 
fore the Rule was taken as to Lands in 
Fee- ſimple, and not as to Lands in Tail. 
For there a Man muſt claim as Heir per 
formam dont, as they did in the old Feu- 
dal Donations de feudis novis; fo of a 
Remainder after an Eſtate for Life, that 
never fell in Poſſeſſion, a Man mutt claim, 
by Virtue of the Contract, as Heir to him 
to whom the Remainder was limited; 
for no Man in ſuch Caſe can make him- 
ſelf Heir to the laſt Feudary, ſince the 
Feudal Poſſeſſion was in Tenant for Life. 
So of a Reverſion on an Eſtate for Life, 
upon which no Rent was reſerved; for a 
Man muſt make himſelf Heir to the laſt 
Feudary before the Eſtate for Life was 
created ; but if a Rent had been reſerv d, 
it had been doubted whether he muſt make 
himſelf Heir to the laſt Poſſeſſor of the 
Eſtate, or to him that laſt received the 
Rent; and whether the Receipt of Rent 
make ſuch a Feudal Poſſeſſion as may be 
laid as Eſplees in a Writ of Right. Cer- 

tan 
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tain it is, that if a Reverſion be „ 
ing on an Eſtate for Years, the Poſſeſſion 
of the Rent is a Poſſeſſion of the Land 
itſelf; and the Siſter of the whole Blood 
will be Heir to the Brother; and the 


Brother of the half Blood, that is Heir 


to the Father that made the Leaſe, will 
have no Title. There is poſſeſio fratris 
of an Advowſon or Rent, after actual 
Receipt of Rent or Preſentation of the * 
Clerk: So of an Uſe, becauſe Equity : 
followed the Rule of the Common Law. 
So of a Copyhold, where the eldeſt Son 
receives the Profits, and dies, tho' before 
Admittance. | 
Afﬀterwards where the Feud eſcheated 
to the Lords for Felony or Want of 
Heirs, the Lords were wont to reſtore the 
Feud to the old Family, or grant it out 
again to another Family ut Frudum anti- 
quum, and then the Deſcents were formed 
in ſuch new Feud, as if it had been Feu- 
dum antiquum. Hence the lineal Succeſ- 
ſion, or Succeſſion of the Father was to- 
tally excluded, becauſe no Caſe could 
happen where the aſcending Line could 
be admitted in Frudis antiquis ; for the 
Father took before the Son, under the firſt 
Feudary in every ancient Feudal Donati- 
on ; and all above ſuch Donation were ex- 
cluded, fo that in no ſuch Donations could 


any Father claim as Heir to the Son. 
And 


s 
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And this Order of Deſcent, that exclu- 
ded the Father, was the rather continued, 
becauſe the Father was Guardian to the 
Son ; and in thoſe barbarous 'Times they 
would not truſt the Father with any Pro- 
fit from the Death of his own Iflue, ſo 
that the Father was totally excluded. De 
Feudis 153 to 261. But a Feud purchaſed 
by the Son, ſhall deſcend to the Uncle, 
to whom the Father may be Heir, if 
the Uncle be in actual Poſſeſſion of ſuch 
Feud; becauſe he claims it then as Heir 
to the laſt Feudary, according to the 
Rule before eſtabliſhed, fince the firſt Do- 
nation is not to be conſidered, but the 
laſt Poſſeſſor. But if the Uncle was not 
in actual Poſſeſſion, as in Caſe of a Re- 
verſion upon a Leaſe for Life made of 


the Lands by the Son, the Father cannot 


be Heir, becauſe the Son was laſt actually 
ſeiſed. Otherwiſe of a Reverſion upon a 


Leaſe for Years, for the Poſſeſſion of the 


Tenant is the Poſleſſion of the Uncle, (ut 


ante). 


If a Son be infeofted with Warranty, 
and the Uncle enters into the Land af- 
ter the Death of the Son, and dies, it is 
doubted whether the Father ſhall take 
Benefit of ſuch Warranty, where the 
Uncle hath not, as it were, actually poſ- 


ſeſſed it by Voucher or Marrantia Char- Co. Lir. 


te. Coke excludes the Father, as not re- 
2 | preſent- 
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preſenting the Son, with whom the Con- 
tract was made. Hale admits him; for, 
ſince the Uncle was poſlefled of the Land, 
he was in actual Poſſeſſion of all its Ap- 
pendices. 

If a Man purchaſed the Feudum novum 
ut Teudum antiquum, and died without 
Iſſue, it went firſt to the Father's Side, 
becauſe the Lords in ſuch Feudal Dona- 
tions were preſumed to reſpect the Fa- 


ther's Side, who had been the ancient 


'Tenant of the Manor. For when it was 
given ut Feudum antiquum, it muſt be pre- 
ſumed to be meant as if it had been an an- 
cient Feud of that Manor ; therefore it 
went to the Father's Side in infinitum, 
before it could go to any of the Female 
Blood. If the Father's Male Line fail'd, 
it went to the Female Blood of the Fa- 


ther; for the Lords were preſumed rather 


to reſpect the Female Blood of their for- 
mer 'Tenants in the Blood of the Mother, 
who was newly introduced into the Family 


of ſuch their Feudary, becauſe the Feud 


was given as an ancient one, and by Con- 
ſequence the Blood of the precedent Te- 
nant was preferred to any other ; but the 
Blood of the Father's Mother was prefer- 
red to the Blood of his Grandmother, be- 


ing both Female Bloods, and both coming 


under the Conſideration of ancient Te- 
nants, the nearer Tenants Blood was 


1 preferred 
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preferred to the more remote. But if 


3 the Father's Side wholly failed, who were 


preſumed to be the ancient Tenants of the 
Manor, then the Blood of the Mother 
was admitted, ſince the Lord muſt be pre- 
ſumed: to introduce the Blood of the Mo- 
ther, when he had given an indefinite 


1 Right of Repreſentation to his Feudary, 


and there was none of the ancient Kindred 
on the Father's Side remaining ; for then 
it muſt be ſuppoſed his Intention, that it 
ſhould deſcend as if it had been a ma- 
ternal Feud ; for otherwiſe he would have 


limited it to the Feudary for his Life, or 
to the Feudary and his Iſſue, after the 


Manner that was uſed in the Limitation 
of new Feuds. 

Baſtards, or Children born out of Wed- 
lock, were totally excluded from all feu- 
dal Succeſſion, though their Parents had 


| * afterwards intermarried, becauſe the Lords 


would not be ſerved by any Perſons that 
had that Stain on their Legitimation, nor 
ſuffer ſuch Immoralities in their ſeveral 
Clans ; tho' the Civil Law admitted them as 


wiped off the precedent Guilt, | 
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W HEN any Man is diſſeiſed, the Diſ- 
| ſeiſor has only the naked Poſſeſſi- 
on, becauſe the Diſſeiſee may enter and 
evict him; but againſt all other Perſons 


the Diſſeiſor has Right, and in this Re- 


ſpect only can be ſaid to have the Right 
of Poſſeſſion; for in Reſpe& to the Diſ- 
ſeiſce he has no Right at all. But when a 
Deſcent is caſt, the Heir of the Diſſeiſor has 
jus poſſeſſionis, becauſe the Diſſeiſee can- 
not enter upon his Poſſeſſion and evict him, 
but is put to his real Action, becauſe th 
Freehold is caſt upon the Heir. 
The Notions of the Law do make this 
Title to him, that there may be a Perſon 
in Being to do the Feudal Duties, to fill 
the Poſſeſſion, and to anſwer the Actions 
of all Perſons whatever; and ſince it is 
the Law that gives him this Right, 
and obliges him to theſe Duties, antece- 
dent to any Act of his own, it muſt de- 
fend ſuch Poſſeſſion from the Act of any 


other Perſon whatever, till ſuch Poſſeſſion * 
be evicted by Judgment, which being alſo 
the Act of Law, may deſtroy the Heirs 


Title. 


+ 
1M 
bp 
* £ 
£3 

f 
F 


Ok Deſcents, &c. 


is thrown upon the Heir in Tail, there- g 


fore the Law conſtrues the jus poſſeſſions 
to be in him. 

If a Diſſeiſor, at the Time of his Death, 
has not the Freehold in him, it cannot be 
caſt upon his Heir ; for then there is no 
Danger that the Freehold ſhould want a 
Poſſeſſor; therefore the Law creates no 
Title to ſuch Poſſeſſion in the Heir at Law; 
for it were incongruous that the Law 
ſhould ſuppoſe the Right of Poſſeſſion in 
the Heir, when the Poſſeſſion is in ano- 
ther at the Death of the Anceſtor. The 
Law will not afterwards create him a 
new Title, in Prejudice of the Perſon that 
has the Right of Propriety. 

If the Diſſeiſor therefore makes a Leaſe 
for Life, he parts with the Poſſeſſion, and 
cannot tranſmit it to the Heir, ſince he had 
= parted with it at the Time of his Death, 
and the Deſcent of a Reverſion will not 


1 make a Right of Poſſeſſion; for nothing 


deſcends to the Heir in Reverſion but the 
3 Right of the Reverſion, and that is a 
XZ Right againſt all other Perſons but the 


4 Diſſeiſee. For ſince only the Right de- 


ſcends, the Heir can be in no better Caſe 
than the Diſſeiſor was at the Time of his 
Death ; and therefore when Tenant for 
Life dies, he has only the naked Poſſeſſi- 
on, as the Difſeifor had it. But if the Diſ- 
C 2 ſeiſor 
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ſeiſor had died in Poſſeſſion, the Law for 
the Reaſon aforeſaid, caſting the Peſleſſi- 
on on the Heir, makes it a Right; for 
that is properly a Right which a Man 
comes to by the Act of the Law ; and 
{ſince the Heir in ſuch Caſe would come 
to the Poſſeſſion by the Act of the Law, 
it muſt be called a Right of Poſſeſſion; 
and it could not be a Right of Poſſeſſion, if 
he could not defend it againſt all Aggreſ- 
ſors: Therefore in ſuch Caſe the Right 
of Entry is taken away from all others; 
and hence the Diſtinction came to be made 
between jus poſſeſſionis and jus proprie- 
Tat. 

A ſecond Reaſon why the Deſcent 
creates a Right of Poſſeſſion is, becauſe 
the Diſſeiſee has not claimed, during the 
Life of the Diſſeiſor, and the Right of 
Poſſeſſion is preſumed to be derelict, if 
the Party ceaſes to claim it, till the Law 
for the neceſlary Cauſes betore mentioned 
is obliged to caſt it upon another ; but the 
Right of Propriety is not preſumed to be 
derelict, till the Time allow'd for the Limita- 
tion of thoſe Actions be expired. So that 
Coke ſays, Anciently a Feoffee that came in 
by Title, though by his own Act, after a 
hag and 2 Day, had a Right of Poſſeſ- 
ion. 

A third Reaſon why Deſcent gives a 
Right of Poſſeſſion is, becauſe originally 

the 
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chaſe upon every Deſcent; for then it did 

ain fall into the Lord's Hands, till it was 
relieved out of his Hands by ſuch Pay- 
ment. 

Now for ſuch Payment they immedi- 
ately diſtrained upon the Poſſeſſion as ſoon 
as ever the Deſcent was caſt; ſo that the 
Heir was forced upon ſuch Payment, in 
Preſervation of his Stock left on the 
Ground by his Anceſtor; and being forced 
upon this Purchaſe, it is fit he ſhould en- 
joy the Right of Poſſeſſion. But where a 
Diſſeiſor makes a Leaſe for Life, and dies, 
and the Reverſion deſcends on the Son, 
if he enters after the Death of Tenant 
for Life, he ſhall pay a Relief; and yet 
ſuch a Deſcent ſhall not take away an En- 
try, becauſe it was his own Fault he en- 
tered and ſtocked the Land himſelf, and 
made himſelf ſubject to the Relief; for 
then the Buyer muſt beware, and take the 
Title in the Condition it was in at the 
Death of the Anceſtor. 

Fourthly, The Right of Poſſeſſion is 
gotten by the Deſcent, that it may be an 
Encouragement to the Tenant to be bold 
in War; for that none can enter and diſ- 
poſleſs his Children of the Eſtate whereof 
he dies poſſeſſed ; but if another dath the 
Duties of the Feud at his Death, then it 
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is not Reaſon that ſuch a Deſcent ſhould 


give a Right of Poſſeſſion to his Heir. 

The Eſcheat doth not take away the 
Entry, becauſe, though in Reſpect of a 
Strangers Præcipe, the Law doth caſt the 
Freehold upon the Lord, antecedent to his 
own Act; yet the Lord need not enter to 
take the Profits and to do the Duties, as 
the Heir is obliged to do, but the Lord 
may take the Diſſeiſee as his lawful Te- 
nant. And it is plain that the Law doth 
not caſt the Freehold upon the Lord in 
the ſame Manner as it doth upon the Heir, 
becauſe the Lord is obliged to anſwer the 
Feudal Duties to the Lord Paramount, in 
Reſpe& of his Seigniory, whether this 
Poſſeſſion was caſt on him or not; ſo that 
in this Caſe there could be no Failure of 
Duty, though the Lord doth not enter. 

In the Caſe of a Feoffment upon Con- 
dition, there is no Diſtinction between the 
Right of Poſſeſſion and the Right of Pro- 
priety, but both Rights are in the Feoffee 


till the Condition broken, and Entry for 


ſuch Breach; and afterwards both Rights 
are in the Feoffor ; therefore the Deſcent 
doth not take away the Entry, ſince the 
Poſſeſſion and the Propriety deſcends in 
the ſame Manner; 272. under the Condi- 
tion that it was at firſt granted ; and the 
Poſſeſſion is not caſt upon the Heir while 
the Propriety is in ſome Body elſe, as in 

| the 
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the former Caſes ; and it is the Deſcent 
of a naked Poſſeſſion to an Heir at Law, 
that forms a jus poſſeſſions, diſtinct and 
abſtracted from the jus proprietatis. But 
here both Rights are united at the Time 
of the Deſcent; and if the Feoffor in 
this Caſe could not aflert his Claim by 
an Entry, he could have no Remedy, cither 
for his jus poſſeſionis or jus proprietatis, 
which are not here ſeparate or diſtinct ; 
for till he enters to take Advantage of 
the Breach of the Condition, both Rights 
are in the Feofice, becauſe the Solemnity 
of the Feoffment cannot be determined 
but by an Act of equal Notoriety ; and 
becauſe the Poſſeſſion and Right are not 
here ſeparate or diſtinct, it is called by a 
different Name; vg. not a Right, but a 
Title of Entry. 
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The Law doth not caſt Dower upon Lit. Sea, 
the Wife, but ſhe takes it by her own 393. 4. 


Act; but when ſhe is endowed, ſhe is 
in from the Death of her Husband ; 
therefore ſhe has only the naked Poſſeſſion 
her Husband had, not any jus poſſeſſic- 
nis at all; ſince it was not of abſolute 
Neceſſity ſhe ſhould claim her Dower ; 
but it is of abſolute Neceſſity that the Law 
doth caſt the Freehold upon the Heir. 
Now by the Endowment the Poſſeſſion 
is avoided that the Law caſt upon the 
Heir, becauſe ſhe, as is faid, is in from 
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the Death of her Husband, and by Con- 
ſequence there is no Right of Poſſeſſion, 
as to this third Part acquired to the Heir at 
Law; fince the Law doth not place him 
in ſuch Third, after the Death of the 
Father ; and though the Reverſion belongs 
to him, after the Death of the Mother, 
yet that is only the Reverſion of that 
which the Mother poſſeſſed, which was a 
naked Poſſeſſion; and ſo he has herein no 
Right of Poſſeſſion at all, 

Where the Diſſeiſor infeoffs the Father, 
it is preſumed to be done in order after- 
wards to come in by Deſcent, and the Act 
of Law ſhall not give Sanction to the 
Wrong of the Party ; nor ſhall any Man 
by his own Wrong, however cunningly 
contrived, give to himſelf a Right ; for 
when the Heir, by the Deſcent, gains a 
jus poſſeſſionis, he is ſuppoſed Innocent of 
the Wrong of his Anceſtor; but here he 
is Partner of the Guilt. 

When a younger Brother enters in this 
Caſe, he does not enter to get a Poſſeſſion 
diſtin from that of the elder Brother, 
but to preſerve the Poſſeſſions of the Fa- 
ther in the Family, that no Body elſe 
abates. For ſince this is the moſt chari- 
table Interpretation that can be made of 
this Action, and by ſuch a Conſtruction 
it is juſt and rightful the Law fhall not 


intend it to be a wrongful Act or Diſſei- 


ſin, 
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ſin, and by Conſequence the Poſſeſſion 
of the younger Brother becomes that 
of the elder Brother: And then if 
there be not a Poſleſſion diſtinct and 
ſeparated from the Right, the Deſcent 
cannot make a Right of Poſſeſſion diſtinct 
from the Right of Propriety; for it were 
incongruous that the Anceſtor ſhould be 
conſtrued to poſleſs in Another's Right, in 
order to do no Injury, and the Heir ſhould 
be conſtrued to poſſeſs in his own Right, 
in order to do Injuſtice to the elder Bro- 
ther. Beſides, no Laches can be impu- 
ted to the elder Brother, ſince the Younger 
entered and poſſeſſed for him. But if the 
younger Brother in this Caſe had made a 
Feoftment in Fee, and the Feoffee had 
died ſeiſed, this Deſcent had taken away 
the Entry, becauſe then the younger Bro- 
ther could not be interpreted to enter to 
preſerve the Eſtate of the Elder, but in 
order to make the Advantage of it for C Lit. 
himſelf. So in the Caſe Litt. puts, If fo. 242. 
the elder Brother had entered, then if the 
younger had entered upon him, this had 
been in Deſtruction of the elder Brother's 
Poſſeſſion, and therefore the younger gets 
a Poſſeſſion diſtin& from that of the elder 
Brother, and his Heir a diſtin Right of 
Poſſeſſion, and it is the Laches of the el- 
der Brother, that he did not enter to re- 
ſtore his Poſſeſſion. 
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If one Coparcener enters into the Whole, 
it is only in Preſervation of the Eſtate of 
the other; but if ſhe diſſeiſeth the other 
after her Entry, there ſhe gets a Poſſeſſion 
diſtinct from that of her Siſter, and the 
Deſcent will take away the Entry, cauſa 
qua ſupra. | 

The Iflue of the Baſtard Eigne not on- 
ly gains a Right of Poſſeſſion, but a 
Right of Propriety by the Enjoyment of 
his Anceſtor. Such Iſſue are held Legiti- 
mated by the Civil Law, becauſe they are 
adopted by the Marriage of the Mother. 
So by the Canon Law, becauſe the ma- 
trimonium ſubſequens tollit reatum prece- 
dens; but by the Feudal Law they were 
excluded, becauſe ſuch a Stain was thought 
to continue from the Crime of the Pa- 
rents, that they could not do the Feudal 
Service with Honour to the Feudal Lords; 
therefore they were anciently exeluded 
niſt nominatim ad Feuda legitimantur. 
But by our Law, if they had an uninter- 
rupted Enjoyment during Life, the Iſſue 
for ever inherited ; for fince there was no 
Objection to their Legitimation, during their 
Lives, the perſonal Defect muſt die with 
their Perſon, in as much as it were Inhu- 
manity to throw Reproach on them after 
their Deceaſe; and having done the Feu- 
dal Duties without Objection, the Ob- 


jection comes too late when the perſonal 
Diſho- 


take away Entries. 
Diſhonour ceaſes, and to the next Perſon 
in Poſſeſſion no Reproach can ariſe. 

If Baſtards could be any where alledg- 

ed in the Pedigree aſter the Deceaſe of 
the Parties, there would be no End of Con- 
tention concerning them, and Genealogies 
would be rendered perfectly uncertain; 
for there being no eſtabliſhed Regiſtry of 
Genealogies in the Feudal, as was in the 
Fewiſh Law, they conceived that the 
greateſt Evidence, that could be of the Le- 
gitimation of the Anceſtor, .was the un- 
interrupted Enjoyment, and the Carrying 
the ſame by Conrſe of Deſcent to the 
Iſſue. Hence they would not ſuffer this 
Rule by any Means to be ſhaken, leaſt all 
Deſcents ſhould be rendered precarious ; 
but if any Part of the Rule fails, then 
the Right of Poſſeſſion is only gotten by 
ſuch Deſcent, and not the Right of Pro- 
priety; as if the Poſſeſſion be once inter- 
rupted by the Mulier, if the Baſtard 
Eigne re- enters, this only gets the Poſe 
ſeſhon, and by ſuch Deſcent the Iſſue only 
acquires a jus poſſeſſionis. 
So if the Baſtard Eigne leaves a Child 
in Ventre {a mere, this ſhall not inherit; 
for though there the Anceſtor had an un- 
interrupted Poſſeſſion, yet there was no 
Deſcent. | | 

But if the Mulier abates, the Iſſue of 
Baſtard Eigne hath both Right of Poſſeſ- 


ſion 
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ſion and Right of Propriety, becauſe of 
an uninterrupted Poſſeſſion, and Deſcent 
compleat, the Law caſting the Freehold 
on the Iſſue, before his Entry, or before 
the Mulier can abate. Nay, this Rule is 
preferred to the Privilege of Infancy, ſo 
that if the Mulier were an Infant, yet the 
Deſcent of the Iſſue of the Baſtard Eigne 
ſhould bar ſuch Infant, becauſe it is by 
the Laws of Deſcents that the Infant him- 
ſelf inherits; and he himſelf could not 


claim, but by ſuppoſing that uninterrupted 


Poſleſſion of his Anceſtors, and the conſe- 
quent Deſcent gives him a Right. But if 
the Perſon in the principal Caſe were 
not legitimated, by the Eccleſiaſtical Law, 
his Entry gives him no Title, but as ano- 


ther Diſſeiſor; for he is an abſolute Stran- 


* by all Laws, and reputed nullius fi- 
ius. 


Lit. Sed. As to Infants, Feme Coverts, Perſons 


jus poſſoſſionis to the Heir of the Diſſeiſor, 


. 3- 4 108 Compos, the Deſcent to the Heir of 5 
es 2 


the Diſſeiſor doth not take away their 
Entry, becauſe the Infants, c. had a 
Right of Poſſeſſion, and the Act of Law 
cannot take away that Right, ſince no 
Laches can be imputed to them; ſince 
their Negligence is not culpable, it were 
unjuſt to make Market of their Titles; 
and therefore the Lord, when he takes a 
Relief, is not ſuppoſed to transfer any 


ſince 


take away Entries. 


ſince the Feud is not ſuppoſed, by Negli- 
gence and Want of a 'Tenant, to fall into 
his Hand, and from thence to be relieved 
to the Heir of the Diſſeiſor, who hath 
Title thereunto, ſince if that were Doc- 
trine, a Negligence were ſuppoſed in theſe 
uncapable Perſons, which the Law doth 
not allow. 

But the non Compos in this Caſe cannot 
alledge the Diſability in himſelf, becauſe 
he cannot be ſuppoſed Conſcious of it ; 
nor is he allowed ever at any Time to 
alledge it: For when he is once aon Com- 
pos, there is no certain Time when he 
can be adjudged to recover that Diſabili- 
ty, unleſs where he is legally Committed, 
and then the Acts during his Lunacy will 
be ſet aſide and diſcharged, and afterwards 
the Commiſſion ſuperſeded; for in no 
other way can the aon Compos be legally 
reſtored to his Right, and to his Capacity 
of acting. 


It an Infant diſſeiſes, this only gives Lit. Se&. 
him a naked Poſſeſſion; for he has no Pri- 497: 8. 


vilege to do Wrong ; and if he alien in 
Fee, his Alienation is voidable. If the 
Alienee dies ſeiſed, he may enter; for tho 
the Deſcent gives a Right of Poſſeſſion 
againſt the Diſſeiſee, yet it gains no Right 
from the Infant. If then the Infant re- 
covers, he is a Diſſeiſor as he was before, 
and being only in his former Eſtate, he has 

I no 


ä—äD)N—U B—ũ————— ͤ ũ—291k— — m — 


30 


Lit. Sect. 
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Lit. Se, 
410. 


Lit. Sect. 
411. 
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no Right of Poſſeſſion againſt the Diſ- 
ſeiſee. 

If a Diſſeiſor, that has only a Right of 
Poſſeſſion, makes a Feoffment in Fee on 
Condition, and the Feoffee dies ſeiſed, this 
gains a Right of Poſſeſſion to the Heir 
of the Feoffee. But if the Condition be 
broken, and the Feoffor enters, he de- 
ſtroys the Eſtate, and the Right of Poſ- 
ſeſſion annexed to it; and he being only a 
Diſſeiſor, is in his old Eſtate, which is a 
naked Poſſeſſion, without any Right at 
all. 

A Civil Death, ſuch as that of entering 
into Religion, doth not take away an En- 
”7 ; for this ſeems to be the voluntary Act 

the Anceſtor, or rather a Contrivance 
between Anceſtor and Heir, to acquire the 
Right of Poſſeſſion; and a Man that hath 
done Wrong, ſhall not by his own A& 
acquire to himſelf a Right. 

A Leaſe is a Covenant real, that binds 
the Poſſeſſion of Lands into whoſe Hands 
ſoever afterwards they come, if the Lands 
be not evicted by a ſuperiour Title; but 
the Termor has not the Freehold in him, 
but holds the Poſſeſſion as Bailiff, of the 
Freeholder, nomine alicuo, by Virtue of the 
Obligation of the Covenant. Therefore 
if ſuch Termor be ouſted, and the Free- 
holder diſſeiſed, the Diſſeiſor has the na- 


ked Poſſeſſion bound by the Covenant; 
1 and 
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and if afterwards a Deſcent be caſt, the 
Heir of the Diſſeiſor has the Right of 
Poſſeſſion, bound alſo by the Covenant ; 
for the Heir of the Diſſeiſor has on- 
ly the Right of Poſſeſſion which was in 
the Diſſeiſee, and that was bound by that 
Covenant, and therefore it muſt be bound 
by the ſame Covenant in the Hands of the 
Heir of the Diſſeiſor; and were it other- 
wiſe, the Right of the Termor would be 
entirely deſtroyed ; for he cannot have a 
Right of Poſſeſſion diſtinct from the Right 
of Propriety. 

Now then if Termor enters before the 
Deſcent, he reveſts the Freehold in the 
Diſſeiſee, who has the Right of Poſſeſſi- 
on; but if he enters after the Deſcent, 
then he can only hold in the Name of 
the Freeholder who has the preſent Right 
of Poſſeſſion, which is the Heir of the 
Diſſeiſor. 

In the Times of domeſtick Wars, when Lit. Sed. 
the Courts of Juſtice are not open, the 413. 
Deſcent gives no Right of Poſſeſſion, tho 
the Diſſeiſin was done in Time of Peace. 
For it were in vain for a Diſſeiſee to ex- 
ert his Right of Poſſeſſion, when the 
Courts of Juſtice are not open ; nor can 
there be any ſuch Thing as the Act of 
Law to give a Right of Poſſeſſion, when 
the Law itſelf is ſilent; but in Times of 
foreign War, when there is Juſtice and 

Peace 
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Lit. Sec. 
413. 


Co. Lit. 


a Right of Po 
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Peace at Home, a Deſcent will give a 
Right of Poſſeſſion; for to encourage 
Enterprizes in ſuch War was ſuch Privi- 
lege given to the Heir of the Diſſeiſor. 

A Succeſſion doth not give a Right of 
Pofleflion, as a Deſcent doth ; for a Suc- 
ceſſor is in by his own Act; for it is by his 
own concurrent Act that he comes to be 
enſtalled into the Rights of his Predeceſlor, 
and therefore he can have no more than 
he had; but ſince the Predeceſſor had a 
naked Poſleſſion, and not the jus poſſeſſio- 
nts, the Succeſlor can have no more. Be- 
ſides, the Succeſſor pays no Relief, unleſs 
by Grant or Preſcription : For Eccleſiaſti- 
cal Lands were not relieved into the Hands 
of the Lord for want of a Tenant, being 
given in Free Alms, or to do Service by 
Proxy; and fince the Lands are not re- 
lieved into the Hands of the Succeſlor for 
a Conſideration paid, he doth not acquire 

Aion. Beſides, there is 
no Reaſon to encourage the Predeceſſor 
to dare in War, who either went not at 


all, or elſe by Proxy; and therefore no 


Reaſon ſuch Succeſſion ſhould get a Right 
of Poſſeſſion. 
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F a Man be diſſeiſed, and the Dillciſor Lit. Sed. 
die in pcaceable Poſſeſſion, immediately 4,15 


after ſuch Diſſeiſin the Heir acquires 7 
poſſeſſionis, if the Diſſeiſee ſuttered the 
Anceſtor quietly to enjoy ; for then the 
preſumptive Right is in the Heir ; but if 
the Diſſeiſee has re-entered within a Year 
and a Day before ſuch Deſcent, then the 
Heir doth not acquire the jus poſſeſſionis. 
Firſt, becauſe there 1s no Laches in the 
Diſleiſee, and the Act of Law would do 
Wrong and Injury (which it cannot do) 
if it ſhould alter the Right when the Diſ- 
ſeiſee has done what in him lay, to con- 
tinue the Right of Poſſeſſion. Secondly, 
Becauſe there is no Preſumption that the 


Diſſeiſor had Right, if the Diſſeiſee con- 


tinue the Claim; for the Law cannot pre- 
ſume the Right of Poſſeſſion to be dere- 
lict, contrary to the manifeſt Act of the 
Dilleiſee. Thirdly, The Lord ought not 
to take the Heir for his 'Tenant ; and 
there is ſufficient Warning for the Anceſtor 
in his Life-time not to do the Voluntary 


Service, nor for the Heir after his Deceaſe 


to pay the Relief. 


If the Vaſſal renounces the Feud, this Lit. Se. 
is a Cauſe of Forfeiture by the old Feu- 46. 


dal Law, becauſe it was ſaying they would 
not do the Feudal Services that were the 
D per- 


33 


34 


Digeſt. 
Feud. li. 
2. tit. 26. 
fo. 523. 
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perpetual Conſideration for ſuch Voſſeſſi- 
on, nor keep within thoſe Reſtrictions re- 


quired by the Feudal Contract, which were 


the original Deſign of the Gift. Yaſſal- 
lus, fi Feudum vel Feudi partem aut Feu- 
di conditionem ex certa ſcientia inficiatur, 
& inde convittus fuerit eo quod abnega- 
wit Feudum ejuſq; conditionem, expoliabi- 
tur. But when Diſtreſſes were invented, 
then the Land itſelf was not ſeiſed for 
Neglect of Services, becauſe they had this 
Method of Compulſion. But if Tenant 
for Life had aliened in Fee, there was 
no Redreſs but by a Seiſure of the Land 
itſelf; and therefore this Cauſe of Forfei- 
ture in our Law was reſtrained in the Alie- 
nation of Tenant for Life. 

If 'Tenant for Life makes a Feoffment, 
or levies a Fine, it is palpably contrary to 
his Oath of Fidelity to the Reverſioner, 
and therefore that is a plain Renunciati- 
on of the Feud. So in the Caſe of the 
Remainder, the Eſtate for Life is drown- 
ed in the Fee ; therefore the Eſtate for Life 
is renounced, and the Remainder com- 
mences. So if Tenant for Life of a Rent 
levies a Fine, this is a Forfeiture ; for 
though the Fine being of a Rent, paſſes 
no more than it lawfully may ; yet being 
a publick and ſolemn Renunciation of the 
Eſtate for Life in a Court of Record, it is 
within the Reaſon of the Law, and a- 

mounts 
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mounts to a Forfeiture, and the Remain- 
der Man anciently was to cldim within 
the Year. 

The Entry is the ſame Thing as the Lit. Ses. 
Vendicatio or Calumnia in the Civil or 417, l18. 
Feudal Law; and this Entry was of 

equal Solemnity with the Feoſſment: For 

' as the Feoffment was anciently made on 

the Land coram paribus, who ſubſcribed 
the Feudal Inſtrument in the Hiis Teſti- 
* bus; ſo it ſeems the Entry was made up- 

on the Land, and afterwards the Claim 
was recorded in the Lord's Court, and 
hence called Clameum, or Calumniam ap- 

* Pponere vel advocare. Vid. Digeſt. Feud, 
= lib. 2. tit. 8. 

f | But afterwards they allowed the Feoff- 

maeent to be good, though it was atteſted 
per extraneos, and not coram paribus ; 
and the Entry was allowed to be good, 
if made upon the Land, though it were 
not recorded coram paribus; but the 
Manner of recording the Claims of Li- 
berties before the Juſtices in Eyre remain- 
ed long after, as appears by the Regiſter, 7 
19. b. which ſeems to be a Continuance of 
the ancient Practice. See Spelm. Clif]. 
tit. Calumnia, fo, 97. but when the Feoff- 
ments were not atteſted by the pares, yet 
they were atteſted and tried by the pares 
Comitatus ; and therefore if the Land lay 
in two Counties, there muſt be Livery 
in each of them: So if the Land lies in 

"2 two 
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two Counties, the Entry muſt be in each, 
becauſe the Atteſtation of both Facts, if 
controverted, muſt be by the pares Comt- 


Lit. Set. 


419, 420. 


Lit. Sect. 
42 1. 2. Jo 
4. 5. 


Livery within View, and Entry after 
wards, is equal to a Livery on the Land 
itſelf; and if a Man cannot enter for fear of 
Outrage, yet it is good; ſo alſo is a Claim 
within View good, when a Man fears to 
enter ; for in both Caſes a Man ought to 
take Poſſeſſion where he can, becauſe it is 
the Change of Poſſeſſion makes the Noto- 
riety in both Caſes. But if the Diſſeiſor 
menace War to the Perſon that hath Right, 
then the Law, which doth not compel to 
Impoſſibilities, allows him to make his 
Claim as near the Land as he durſt come. 
'The Notion of the Laches, in not 
claiming for a Year and a Day, is taken 
out of the Feudal Law; ſo is the expreſs 
Words of Frederick, touching the Te- 
nant's Claim of his Lands from his Lord. 
Praterea ſiquis infeudatus major quatuor- 


 decim amis ſua in Curia vel negligentia 


per annum diem ſteterit, quod feudi in- 
wefturam a proprio domino non petierit, 


tranſatto hoc ſpatio Feudum amittat. Di- 


geſt, Feud. li. 2. tit. 55. fo. $43. Vige- 
lius 241. 255. 478. And the Reaſon 
why. this Time of a Year and a Day ſeems 
to be ſet by the Feudal Law is, uſe 
the Services appointed ſeem to be annu- 

ally 
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ally compleated ; and therefore that was 
the Time for the Vaſlal to claim from his 
Lord ; and the ſame Time that he had to 
claim from his Lord, he had to claim from 
any Diſſeiſor for the Uniformity of the 
Law ; and that the Lord might know who 
was the Perſon that he might take for his 
Tenant, and that the Lord might receive 
his Feudal Fruits from the Heir, in Caſe 
the Diſſeiſor died. And if the Tenant loſt 
the whole Feud, in Caſe he did not claim 
within a Year and a Day, it is fit he ſhould 
loſe the Right of Poſſeſſion, in Caſe he 
neglects his Claim upon the Diſſeiſor, in 
the ſame Space that the Heir may be in 
Peace, and that the Lord may receive him 


as his Tenant. For that was by the An- 


cients thought to be a violent Preſumption 
of Dereliction, both in the one Caſe and 
the other. But our Law, ſince it gives 
a Diſtreſs for all Feudal Duties, doth not 
preſume the Feud derelict, in Caſe Feudal 
Services arc not paid, ſince the Lord has a 
a Power to compel the Payment; and 
therefore the Law doth not induce any 
Forfeiture in that Caſe. But the IJ. aw 
gives the Right of Poſſeſſion to the Heir, 
in Caſe the Diſſeiſee doth not claim with- 
in the Space mentioned, becauſe there the 
Preſumption remains of the Dereliction of 
the Dilleiſee, ſince the Entry or Action 
is the only way that he has to obtain Poſ- 

D 3 ſeſſion. 
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ſeſſion. But if the Diſſeiſee enters within 
a Year and Day before the Deſcent caſt, 
though there were twenty mean Diſſeiſins; 
yet the Entry is not taken away; for there 
can be no jus poſſe ionis in the Heir, if 
the Difleiſee has continued the Poſſeſſion 
by thoſe ſolemn Acts that the Law re- 
quires, and within the Time that the 
Law builds a Preſumption of a Derelicti- 
on, if the Diſleiſee neglects his Entry. But 
if the Diſſeiſor at Common Law had kept 
Poſſeſſion forty Years, and the Diſſeiſee 
had entered but Half a Year before his 
Death, yet in that Law, as Litt. re- 
marks, the Heir had not gained the Right 
of Poſſeſſion, becauſe no Dereliction can 
be preſumed if the Diſſeiſee claims within 
the Time preſcribed by the Law. And if 
the Law cannot preſume that the Diſleiſee 
has deſerted the Right of Poſſeſſion, it 
cannot be transferred to the Heir of the 
Diſſeiſor; nor ought the Lord, in ſuck 
Caſes, to accept of his Services from ſuch 
Heirs. Nay, Coke ſays that the Feoffee of 
the Diſſeiſor that comes in by Title after 
a Year and a Day was expired, was an- 
ciently held to have Right of Poſſeſſion, 
and to put the Diſſeiſee to his Writ of En- 
try, becauſe they come in by Title ; and 
for Quiet of Purchaſers, this Non-claim 
for a Year and a Day was held a Dere- 
liction. Hence Writs of Entry againſt 
| the 
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the Feoffee in the per & cui. But this 
was not held ſo in Reſpect of Diſſeiſors, 
becauſe they themſelves being the wrong 
Doers, had no Law in their Favours, 
leaſt it ſhould encourage ſuch Injuries. But 
afterwards as Feoffments became more ſe- 
cret, and nothing paid to the Lord, then 
they thought it too hard ſuch Feoftments 
ſhould alter the Right of Poſſeſſion, and 
therefore they conſtrued the Feoffee that 
came in by his own Act, to be a wrong 
Doer, and not to alter the Right of Poſ- 
ſeſſion, but the Heir for the Reaſons afore- 
ſaid, was left as before. 


If the Diſſeiſor dies ſeiſed within a Year Lit Sed. 
and Day after the Diſſeiſin, and before any 426. 


Entry by the Diſſeiſee, this gives a Right 
of Poſſeſſion to the Heir, becauſe when 
the Diſſeiſee yields up the Poſſeſſion peace- 
ably, the Preſumptive Right is in the Diſ- 
ſeiſor; for it is to be preſumed that the 
Diſſeiſee would return again to his Poſ- 
ſeſſion, if he were not conſcious that his 
Adverſary had the Right; wherefore there 
is no Time given after ſuch Diſſeiſin, for 
the Diſſeiſee to aſſert his Right; for it is 
to be preſumed he would do it immediate- 
ly, if he has the Right of Poſſeſſion in 
him, and the rather, for that Men have 
the — Senſe of Injuries immediate- 
ly after they are committed. So that the 
giving up the Poſſeſſion tamely, and yield- 
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ing to the Diſſeiſin, makes a ſtrong Pre- 
{uniption for the Diſſeiſors Right, and by 
Conſ:quence the Law mult take the Right 
o® Polleſſion to be in the Heir of the Diſ- 
ſeiſor, and the Lord is bound to accept 
him as Tenant, and to relieve the Tene- 
ments into his Hands. But if the Diſſeiſee had 
re-entered, then he had aſſerted his own 
Right of Poſſeſſion by ſuch his Entry; 


for afettio imponit nomen operi; for the 


Lit. Sect, 
430. 


Law cannot ſuppoſe the Diſſeiſee to have 
relinquiſhed his Right againſt his own ex- 
preſs Act to the contrary. And if the 
Diſſeiſee has not deſerted his Right, the 
Lord ought to attend to the ſolemn Claim 
made by him, and not relieve the Tene- 
ments into the Hands of the Heir of the 
Diſſeiſor; and if he doth, it is null and 
void, and cannot give him any Right. 

If a Man be diſſeiſed, he may have an 
Action of 'Treſpaſs againſt ſuch Diſſeiſor 
for the Act of Entry, becauſe the Diſſeilee 
being in actual Poſſeſſion, and taking the 
Profits, violently to enter and take them 
away muſt be a Tranſgreſſion, and the De- 
ſtruction of a Man's Goods and Chattels is 
puniſhed in this Action. But after ſuch 
Diſleifin he can have no Treſpaſs for the 
mean Profits, for the mean Profits follow 
the Poſſeſſion; and the Perſon that reſides 
in the Feud is intitled to all the Profits 
of it ; becauſe the Burthen of the Feudal 

Duties 
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Duties is laid on him while in Poſſeſſion, 
in Defence of his Stock on the Ground ; — Co. at 
but when the Diſſeiſee enters, the Diſſei- n 
ſor is a Treſpaſſer ab initio; for from the 6. 27. 8. 
Time of his Entry the Diſſeiſee is in of Ahr. — 
his old Title, and ſeated in his rightful 
Feud as he was before; and therefore for 
all the intermediate Time it was a Vio- 
lation done to the Profits of his Feud, ſince 
it was originally ſo, and he is in as from 
the Beginning. 

If a Man has the Frank-Tenement in 
Law in him, yet he ſhall not have an Ac- 
tion of Treſpaſs before Entry; as the Heir 
ſhall not have an Action of Treſpaſs a- 
gainſt the Abator before Entry; E the 
Poſſeſſion of the Heir cannot be abated 
before he is actually poſſeſſed ; for no Man 
can be ſaid actually to enter, till the ac- 
tual Poſſeſſion is in him, and no Man can 
be a Treſpaſſer to that Poſſeſſion the Law 
caſts upon him, which is only a Poſſeſſion 
de jure, and is not capable of an actual 
Violence. Beſides, no Chattels by our 
Law can deſcend, and therefore he has a 
Right to the Graſs upon the Ground only 
as it 1s Part of the Freehold ; and fince 
he never entered on the Ground till the 
Chattels are ſevered, he can have no 
Right to them at all, becauſe he cannot 
ſhew that the Poſſeſſion of them was ever 
in him, or any Perſon from whom beam 


42 
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Abr. 553. 
19 H. 6. 
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claim them; and therefore no Violation 
can be done to ſuch Poſſeſſion, by taking 
them away. But if a Man be diſſeiſed, 
and his Entry be taken away, he can ne- 
ver recover the mean Profits ; for then the 
Right of Poſſeſſion is out of him. The Heir 
of the Diſſeiſor is Feudary to the Lord, 
and has a lawful Poſſeſſion, and the Diſ- 
ſeiſee can never re-enter to make him a Diſ- 


ſeiſor; and if the Diſſeiſee has no Right 


to enter on ſuch Poſſeſſion, he can have 
no Right to the Profits of ſuch Poſſeſſion, 
but the Right is in the Heir to undergo 
the Duties of the Feud. But if a Man were 
diſſeiſed, and the Diſſeiſor made a Feoff- 
ment in Fee, and afterwards the Diſleiſee 
had entered, he might have had an Acti- 
on of Treſpaſs againſt the Feoffee, becauſe 
this is a Continuation of the ſame Violence 
to the Iſſues and Profits that belong to him, 
that was firſt begun by the Diſſeiſor. Cyo. 
Elizg. 540. Mo. 461. 2 Roll. Abr. 554. 
Licet 10 C. 51. 1 And. 352. Hob. 98. 
1 Roll. Rep. 101. Godb. 388, are to the 
contrary. It ſeems not doubted that the 
old Law was otherwiſe, of which I ſhall 
deduce a brief Hiſtory. 

In Saxon Times, the Right of Proprie- 
ty ſeems to have been only recover- 
able by a Writ of Right, as the Right 
of Poſſeſſion was recovered by a Writ of 
Entry; and Sir William Herle himſelf tells 
us that the particular Writ of — 

ul 
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Cui in Vita was not anciently known, 
but they recovered in that Cale in a Writ 
of Right. 5 Fd. 3. 58. 2 Inſt. 343. The 
Proceſs in both theſe Actions were alike, 
viz. by Summons, Grand Cape before 
Appearance, and by Pitit Cape afterwards. 
But the Battail was in the Writ of Right, 
where the Property was doubtful ; but in 
Matters of plain and obvious Right, as 
were thoſe of Poſſeſſion, they did not 
appeal to Providence. And it is to be 
noted that the Proceſs and Proceedings in 
thoſe Actions were not then ſo tedious, 
where the Courts were held from three 
Weeks to three Weeks, and the Proceſs 
iſſued at every Court-Day. But after the 
Conqueſt, all Cauſes were drawn into the 
Kings Courts to create the greater De- 

ance; and then the Proceſs iſ- 
ſuing from Term to 'Term was found ve- 
ry dilatory. Hence the Aſſiſe was invent- 
ed to do Juſtice to the People in their pro- 
per Counties, by the King's Judges, and 
to determine the Matter at once. From 
thence it is ſaid by G/anzil, Bratton, and 
Fleta, to be a new invented Remedy. 
Gland. hi. 2. c. 7. Fleta. 214, 215. And 
that it was of Norman Original, appears 
by the Cuſtomier 16. B. But the Writ of 
Entry retained its old Proceſs, and there- 
fore fell into Diſuſe, as brought againſt 
the Diſſeiſor himſelf ; and when it became 
| I thus 


43 


44 


6 Co. 7. b, 


Of continual Claim. 


thus obſolete, the Writ was called a Writ 
of Entry, in the Nature of an Aſſiſe, as 
though that had been the elder Action ; 
or rather becauſe both being of the ſame 
Kind, the Aſſiſe was a Bar to the Writ of 
Entry, & vice verſa; for both, as brought 
againſt the Diſſeiſor, ſuppoſed a Right of 
Entry in the Diſſeiſee, and no Action could 
be brought above once by the Law for the 
ſame thing; wherefore one Action was gi- 
ven once only for the Right of Poſſeſſion, 
and once for the Right of Propriety. But 
a Man might bring one Action for his 
own Right, and another for his Anceſtor's 
Right; for ſuch Rights of Poſſeſſion were 
diſtinct and different the one from the 
other. When the Feud became farther 
to be conſidered as a Civil Right; from 
henceforth it was not thought neceſſary 
that the Feudary ſhould caſt himſelf on 
Providence, and defend his military Poſ- 
ſeſſion by Battail. Then it was thought 
fit to make a Change in the Action; and 
for three Deſcents and three Alienations 
a Man was allowed his Writ of Entry ; 


| becauſe the Diſſeiſee, being the rightul 


Proprietor, ſhould not be forced to a 
Combate ; but after three Deſcents it was 
thought that more than Half the Right 
was paid for by Fines and Reliefs to the 
Feudal Lord; and therefore the Diſſeiſee 
was put to his Writ of Right, to aſſert 

his 
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came in by the Stat. Marb. c. 30. 

Whether the other Emendations in theſe 
Actions were made by the Juſticiar, Chan- 
cellor or Parliament, is uncertain, but no 
Damages were recovered but againſt the 
Diſſeiſor himſelf, either by Aſſiſe or Writ 
of Entry, till the Stat. G/oceft. c. 1. be- 
cauſe the Diſſeiſor received the Purchaſe- 
Money, and ought to anſwer the Damages, 
and becauſe the Feoffee came in as an in- 
nocent Man, and paid his Fine to the 
Lord, and even came in in Default of the 
Diſſeiſee himſelf, he not preventing it but 
by his Entry ; therefore no Damages were 
allowed till the ſaid Statute, 

When the Fines for Alienation were 
wore out, and they found the Prejudices 
of ſecret Feoffments, which were made 
anciently, as is ſaid, to acquire a Right 
of Poſſeſſion, and before that Statute to 
excuſe Damages. 2 Inſt. 284. Hob. 48. 

And here it is to be known that the 
Diſſeiſor hath the naked Poſſeſſion. - The 
Feoffee has a colourable Poſſeſſion coming 
by Title, and the Heir has the Right 
of Poſſeſſion. The Reaſon why the Feoftee's 
Title was formerly allowed, though he 


came in by Wrong, is, becauſe he ancient- 


ly paid a Fine to the Lord; and therefore 
anciently, if he continued in Poſſeſſion a 
Year 


45 


his Right of Propriety ; and every Body 2 
knows that the Writ of Entry in the Poſt ;. 


2 Ing. 
248. 
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Year after ſuch Purchaſe, the Feoffee of 
the Diſſeiſor gained the Right of Poſleſ- 
ſion : The Hiſtory whereof will be pro- 


per here. 
By the ancient Feudal Law, no Man 


could alien without a Licence from the 
Lord of the Fee, and this Licence was 


Part of the Notoriety on ſuch Alienations. 
And if they alienated without ſuch Li- 
cence, the Feud was forfeited. Nor 
could the Lords part with their Ma- 
naors and Services, without the Attorn- 
ment of their Tenants, leaſt they ſhould 
ſubject them to their neighbouring Lords, 
between whom their might be a deadly 
Enmity, which Quarrel might be made up 


between the two Lords, but might ſubject 


the Feudary to the Mercy of the Alienee. 
That this was the ancient Law touching 
the Feud, is plain from all the ancient Ac- 
counts of this Matter. Vide Vigelius at 
large, Ji. 5. cau. 34. fo. 288. 

But in Encland where the Allodial 
Property had very much prevailed in the 
Saxon Times, they ſoon revived the free 
Liberty of the Alienations without Fine, 
in three Caſes. Firſt, In remunerationem 
ſervitii, 212. for Services done to the Feud, 
as for ſerving in the Wars by the Feudal 
'Tenant, or in plowing the Feud at Home, 
both theſe being either for the Honour or 
Profit of the Feudal Lord, they formerly 

valuing 
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Of continual Claim. 
valuing themſelves upon the Number and 


Honour of their Tenants. Secondly, In 


Free Marriage with the Daughter of the 
Feudary, or ſome other of his Blood, and 
this was allowed without Fine, becauſe 
the Feud was given in Fee to provide for 
Relations, and multiplied Tenants to the 
Lord. Thirdly, In Free Alms, the Su- 
perſtition of the Times allowing it for the 
Good of the Soul, of which ſee Gland. 


li.7. c. 1. fo. 44. Stamf. Prarop. fo. 27, 
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28, But in all theſe Caſes the Alienation g. 
was to hold of the Feudary, and he was Char. c. 
to leave ſufficient to anſwer the Feudal 3+ 


Services; and this Privilege was confirm- 
ed by Act of Parliament, and made more 
general; ſo that the Feudary might alien 
to whom ever he pleaſed, ſo that ſufficient 
was left to anſwer the Lord's Services ; 
and this ſeems to be a Privilege mightily 
contended for; though after it was found 
inconvenient that the Tenure ſhould be of 
the Feudary ; and therefore was altered 
by the Statute of Ouia Emptores; but the 
King not being particularly named, the 
Tenants in Capite were held to be out of 
the Statute ; and therefore by the Statute 
Prerog. Regis c. 12. it was ſettled that 
ſuch Tenants ſhould not forfeit their Lands 
for ſuch Alienations, but ſhould be levied 
by Proceſs out of Chancery; ſo that it 
is yu that formerly ſuch Fines were 
paid in Caſe of every private Lord ; but 

the 
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the Attornment continued, of which here- 


after, and Vide Stamf. 27, 28, 29. 9 Ed. 
1 

Where the Maxim was delivered by 
Wilby, that the Service of one Man's Body 
cannot be changed into another Man's Bo- 


dy, without the Aſſent of the Lord of the 


Fee. 
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HEN a iſſeiſin is committed, the 

Po ſeſſion and Right is ſeparated ; 
but they may by a lawful Conveyance be 
again united. Now when a Man has the 
Right and Poſſeſſion in him, he muſt 
convey by Feoffment, which made a No- 
toriety among the Tenants, by the Feoff- 
When a Man was 
out of Poſſeſſion, he might convey by 
Releaſe only; for the Diſſeiſor had the 
Poſſeſſion, which of itſelf made the No- 
toriety, and the Releaſe transferred the 
Right; ſo that a Releaſe is a Convey- 
ance of Right to a Perſon in Poſſeſſion ; 
and this comes inſtead of a Feoffment ; for 
a Man cannot be put in Poſſeſſion, which 
is the Operation of the Feoffment, when 
he is in Poſſeſſion before. 

A Releaſe of all a Man's Right ſup- 
poſeth that he has Right, for he cannot 
transfer a Right which he has not ; for 

2 


Of Releaſes, 
if he has nothing, nothing can paſs by the 
Conveyance; and they thought it counte- 
nanced Maintenance to transfer Poſſibili- 
ties. But if the Heir releaſes with War- 
ranty, it bars him when the Right de- 
ſcends ; for the Warranty is a Covenant 
for the Defence of Lands by a Man's own 
Act made equal to a feudal Contract, and 
therefore repelled the Party himſelf or his 
Heirs from claiming it, fince he was bound 
to defend it to another, of which ſee 
Hale's Succefſ. 57. and Tit. Warranty. But 
though a Man cannot transfer a Right 
that has no Being, as he cannot releaſe to 
the Bail before Judgment, or to the Co- 
nuſor of a Stat. all his Right in the Land 
before Execution; yet when that, which 
was eſteemed a Poſſibility, takes the Being 
of a Right, as the Remainder of a Term 
of 500 Years, it may be releaſed, becauſe 
the Notion of the Poſſibility has vaniſhed 
by the certain Eſtabliſhment of the Term, 
10 Co. Lampert's Caſe, 47, 48. 

A Man cannot releaſe but to the Te- Lit. Sed. 
nant of the Freehold ; for the preſump- 47. 8. 
tive Right is in the Freeholder (though he 
comes in by Diſſeiſin) during his Poſſeſ- 
ſion; and the Leſſee for Years takes and 
retains the Poſſeſſion but as his Bailiff; 
and fince the Action and Entry is only on 
the Freeholder, he only is capable of a 
Releaſe, and the Leſſee for Years is a 
Stranger. But if a __ has a Freehold 

in 
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in Law I may releaſe, for then the Law 
caſts the Poſſeſſion upon him, and he has 


the preſumptive Right. Jide poſt. Sek. 510. 
Releaſes are four fold, either enuring by 


Lit. Set. Way of Mitter le droit, Extinguiſhment, 
449, 450. Enlargement of Eſtate, and Mittre /e 


I, 2, 3 


eftate. Firſt, By Way of Mittre lie 
aroit, and this either to the Diſſeiſor him- 
ſelf, or to the Feoffee coming in by Title, 
or to the Heir of the Diſſeiſor. Where a 
Man releaſes to the Diſſeiſor himſelf, it 
alters the Right, but where to the Feof- 
fee, it does not alter his Title ; for the 
Difleifor coming in by Wrong, the Poſſeſ- 


ſion is only in him, and there is no notori- 


ous Title, but only the bare Poſſeſſion; 
and therefore a Releaſe makes good that 
Poſſeſſion, by making of it rightful. But 
the Feoffee comes in by Title, and there- 
fore the Releaſe cannot alter the Title; 
for the Feoftment being a notorious Act 
muſt. be defeated by an Act of equal No- 
toriety, before any Alteration can be made 
in ſuch Title. Therefore if there be two 
Diſſeiſors, and the Diſſeiſee releaſe to one 
of them, he ſhall hold out his Compani- 


on, decauſe the Diſſeiſor comes in by no 


lawful or eſtabliſhed Act of Notoriety, 


_ which ought to be defeated before the Man- 


ner of poſſeſſing can be alter d; and there- 

fore tho he poſſeſſed as a Joint-tenant before 

the Releaſe, yet aſter the Releaſe, he ſhall 

ouſt his Companion, becauſe he was — 
| 5 0 
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ofthe whole before by Wrong, and now being 
poſſeſſed by Right, it follows that the Pol- 
ſeſſion of the other wrong Doer is no Po. 
ſeſſion at all. But if a Diſſeiſor had enfeot- 


fed two, the Releaſe of the Diſſeiſee to 472. 


one ſhould enure to both, becauſe com- 
ing in by the legal Notoriety of a Feoft- 
ment, that muſt be defeated by an Act of 
equal Notoriety, before the Title can be 
altered, becauſe the Feoffment muſt ſtand 
good, as an Act that gives warning to all 
Perſons in whom the Freehold ſubſiſts, till 
by ſome Act of equal Solemnity it appears 
that the Freehold 1s in another. 

Now ſince the Freehold is not defeated 
in this Caſe, the Feoftment continues, and 
the Releaſe enures to them both. Another 
Reaſon given by the Lord Coke is, that 
they may have Opportunity to take Ad- 
vantage of their Warranty, which will 
happen if they be defeated by Action or 
Entry; for then if the Diſſeiſor refuſes to 
give a Plea in Warrantia Charte, they 
ſhall recover in Recompence, which could 
not be practiſed, if the Feoffment were de- 
teated by the ſecret Operation of the Re- 
leaſe. By the ſame Rule of Reaſon, 
where a Diſſeiſor makes a Leaſe for Life, 
the Remainder in Fee, and the Diſſeiſec 
releaſes to the Tenant for Life, or to the 
Remainder-Man, this enures to them both, 
| becauſe coming in by Feudal Conveyance, 

E 2 it 
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it cannot be altered, unleſs it were defeat- 


ed by an Act of equal Notoriety. 


If a Diſſeiſor makes a Leaſe for Life, 
and the Diſſeiſee releaſes to Tenant for 
Life, this ſhall enure to him in Reverſion, 
becauſe the Releaſe cannot alter the Eſtate 
that paſſed by the Feudal Feoffment, with- 
out ſome Act of Notoriety, by which that 
Feofiment is deſtroyed ; ſo if there be two 
Diſſeiſors, and they make a Leaſe for Life, 
and the Diſſeiſee releaſes to Tenant for 
Liſe, this ſhall enure to them all, becauſe 
the Releaſe cannot alter the Feudal Feoff- 
ment. 

If there be Tenant for Life, the Re- 


mainder in Fee, and "Tenant for Life is 


diſſeiſed by two, and he releaſes to one 
of them, he ſhall not hold out his Com- 
panion ; for if he had a rightful Eſtate for 
Life by the Releaſe, then the Remainder 
would be reveſted : But the Remainder 
cannot reveſt without ſome Act of Noto- 
riety ; for where there is a notorious Poſ- 
ſeſſion by Wrong, that may receive a Re- 
leaſe of the Right, without any A& of 
Notoriety, becauſe the Poſſeſſion is in it- 
ſelf a Notoriety, but the Eſtate cannot 
alter without ſome Act of Notoriety, ſo 
that. Men may know in whom the Fee 
is lodged; and therefore one of the Diſſei- 
ſors doth not take an Eſtate for Life, and 
reveſt the Remainder ; for he to yr" 

the 
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the Releaſe is made hath a longer Eſtate 
than the Releaſor; and ſo ſhould he be 
Tenant for Life, the Releaſe would 
enure by Way of Grant of his Eſtate. 
So if the Remainder-Man had releaſed to 
one of the Diſſeiſors, he ſhould not hold 
out his Companion; for if the Releaſee 
might hold out his Companion, the Eſtate 
for Life gained by Wrong would be left 
in both, during the Life of Tenant for 
Life, ſince the Remainder-Man could not 
by his Entry overthrow it during the Con- 
tinuance of the Eitate for Life ; and what- 
ever Right is acquired during the Conti- 
nuance of the unlawful Poſſeſſion, is ac- 
quired to them both: For if one were to 
acquire the whole Right in Remainder, 
there would be no Notoriety of the Be- 
ginning or Determination of the Eſtate 
or Life in the other Diſſeiſor. But if 
Tenant for Life, and he in Remainder, 
join in a Releaſe to one Diſſeiſor, he 
ſhall hold out his Companion, becauſe 
when the Poſſeſſion is notoriouſly in them 
both, each of them are capable of a Re- 


leaſe; and when one has obtained a Re- 


leaſe, it makes his Poſſeſſion Rightful ; and 
his holding out his Companion makes it 
immediately notorious, that the Eſtate is 
in him alone. Nay, if the Diſſeiſors make 
a Leaſe for Years, and the Diſſeiſee re- 
leaſes to one of them, this ſhall enure 

E 3 to 
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| Of Releaſes. 
to them both, becauſe he cannot make it 
notorious that the Eſtate is in him alone, 
becauſe he cannot hold out his Companion 
during the Continuance of the Leaſe for 
Years. So if two Joint-Tenants are diſ- 


ſeiſed by two, and one releaſes to one of 


them, he ſhall not hold out his Companion, 
becauſe he cannot hold him out of the 
whole, becauſe he has not the whole 
Right; and ſo there can be no Act of No- 
toriety, whereby the Eſtate may appear to 
be in one Diſſeiſor. 

If the King's 'Tenant for Life be diſſei- 
ſed by two, and releaſes to one of them, 
this enures to both, becauſe he can only 
be diſſeiſed of an Eſtate for Life, ſince 
the Reverſion in the King cannot be de- 
veſted. If there be Tenant for Life, Re- 
mainder for Life, Remainder in Fee, and 
he in Remainder for Life diſſeiſes the firſt 
Tenant for Life, and the firſt Tenant for 


Life dies, the Diſſeiſin is merged ; for 


ſince it appears by the Notoriety of the 


Feudal Contract, that he is in his Remain- 


der for Life, it muſt follow that he cannot 
be to himſelf a Diſſeiſor of ſuch: Remain- 
der ; and if he cannot deveſt the Remain- 
der, the Diſſeiſin muſt ceaſe with the Poſ- 
ſeſſton of the firſt Tenant for Life. 
Littleton alſo ſays in theſe Sections, 
that if there be Tenant for Life, the Re- 
mainder in Fee, and they are diſſeiſed, 
OY 'Tenant 
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Tenant for Life cannot releaſe to him in 
Remainder, becauſe the naked Right can- 
not be transferred. Having conſidered 
how this Releaſe ſhall operate, as to the 
Diſſeiſor himſelf and his Feoffee, the third 
Thing to be conſider d is, how it ſhall ope- 
rate as to the Heir of the Diſſeiſor. | 
The Diſſeiſor has the bare Poſſeſſion, 
and the Feoffee has the bare Poſſeſſion, 
but he hath it by Title, and therefore the 
Releaſe to them, ſerves inſtead of the 
Delivery of the Poſſeſſion by Feoffment; 
but ſuch Releaſe paſſes the Right of Poſ- 
ſeſſion as well as the Right of Propriety ; 
but the Heir of the Diſſeiſor has the Right 
of Poſſeſſion in him; therefore the Re- 
leaſe of the Diſſeiſee only paſſes the Right 
of Propriety. If therefore the Heir of 
the Diſſeiſor be diſſeiſed, and the Diſſeiſee 
releaſes to ſuch Diſſeiſor, and aſter the 
Heir recovers againſt ſuch Diſſeiſor, the 
Right of Propriety goes along with it, 
becauſe when the Heir recovers, he de- 
feats the Poſſeſſion of the Diſſeiſor, as if 
it had never been, and then can he never 
recover in any Action; for in the Writ of 
Right he muſt lay the Poſſeſſion in himſelf, 
or ſome of his Anceſtors, and this he can- 
not do in this Caſe; for here never was 
any Poſſeſſion in him but what was total- 
ly defeated and deſtroyed; and he cannot 
recover by the old Poſſeſſion of the Diſſei- 
ſee ; for that was turned into a naked 
E 4 Right 


55 


Of Releaſes. 


Right, which could not be transferred but 
to a real and true Poſſeſſion; and here 
being no Poſſeſſion but ſuch as ſtands de- 
feated, it is the Conveyance of a naked 
Right, which cannot be ; and were it al- 
lowed, would be a particular Cauſe of 
Maintenance in theſe Caſes. 

But if Donee in Tail diſcontinue in 
Fee, the Reverſion in the Donor is turn- 
ed into a Right: Now, if the Donor re- 
leaſes to the Diſcontinuee, and the Tenant 
in Tail dies, and the Iſſue in Tail recover 
againſt the Diſcontinuee, yet he leaves the 
Reverſion in the Diſcontinuee of Neceſ- 
ſity ; for the Iſſue in Tail can recover but 
an Eſtate-Tail; and as the Donor might 
have granted the Reverſion while the Te- 
nant in Tail was in Poſſeſſion, ſo he may 
releaſe it to the Diſcontinuee, who has the 
Right of Poſſeſſion. But Diſſeiſee enters 
upon the Heir of Diſſeiſor, and enfeoffs . 
and the Heir recovers againſt A. he hath 
gained the Right of Propriety ; for A. 
cannot recover back againſt him, cauſa 
qua ſupra. But if the Diſſeiſee diſſeiſe 
the Heir of the Diſſeiſor, this doth not 
get the Right of Poſſeſſion; but if the 
Heir recovers the Right of Poſſeſſion, it 
leaves the Right of Propriety in him as 
before; for there is no Reaſon, in this Caſe, 
the Right of Propriety ſhould be carried 
along with it: For ſince the Right remains 
in him unmoved, and not transferred over 
to 
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to any Perſon, he can recover by Virtue 
of the old Seiſin, that was lawfully in 
him, though this new wrongful Poſſeſſion 
be defeated and deſtroyed. Therefore 
alſo if the Heir of a Diſſeiſor be diſſeiſed, 
and the ſecond Diſſeiſor enfeoffs the Heir 
apparent of the Diſſeiſee at full Age, and 
the Diſſeiſee dies, and then the Heir of 
the Diſſeiſor recovers againſt the Heir 
of the Diſſeiſee, yet the Right of Pro- 
priety continues, becauſe though the new 
and wrongful Poſſeſſion be defeated, yet 
he may recover the Right of Propriety 
by Force of the ancient rightful Seiſin that 
was in his Anceſtor. 

If the Heir of the Diſſeiſor be diſſeiſed, 
and the Diſſeiſee releaſes to the Diſſeiſor, 
upon Condition, and the Condition be 
broken, this reveſts the naked Right in the 
Diſſeiſee, becauſe when the Condition is 
broken, the Releaſe is as if it had never 
been, and therefore the Diſleiſee may re- 


cover by Virtue of his ancient Seiſin. 


If Diſſeiſee diſſeiſe the Heir of the Diſ- 
ſeiſor, and make a Feoffment in Fee, on 
Condition, if the Heir enter before the 
Condition broken, the Right of the Diſ- 
ſeiſee is gone for ever; for when the Feu- 
dal Eſtate, that paſſed by the Feoffment is 
defeated, the Condition thereunto annex'd 
is deſtroyed, and is incapable of being per- 
formed or broken, and the Right can ne- 

ver 
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ver reveſt in the Diſſeiſee, but upon Breach 
of the Condition, which is now become 
impoſſible ; therefore the Right can never 
reveſt in him at all, and therefore he can 
never recover by Virtue of his old Seiſin, 
and the Feoftee cannot recover, cauſa 
ſupra. But if the Condition had been 
broken, and the Diſſeiſee had entred, the 
old Right had been reveſted ; and if tze 
Co. Lit. Heir had entred upon him, he might have 
266, Tecovered by Virtue of his ancient Seiſin. 3 
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Secondly, Df Releaſes that enure by 
Way of Extinguichment. 


Lit. Set. If a Man be diſleiſed, yet he remains 
* Tenant in Right to the Lord; but the 
9. 460. Diſſeiſor is the apparent Tenant in Poſleſ- 
. 2. 3. 4. ſion; and the Lord may, if he pleaſes, ſtill 
avow upon his rightful Tenant; for before 
the Statute of C, Emprores, the Lord 
was not obliged to change the Body of 
his Tenant. Hamf. Prerog. 28. and now 
he is not obliged to change his Tenant, 
but in Caſe of lawful Feoffments, and Ten- 
der of Arrears, and not in the Caſe of a 
Diſſeiſin. Therefore if a Man be diſſeiſed, 
and the Diſſeiſee puts on his Beaſts upon 
the Land, and the Lord takes them for 
Rent arrear, the Diſſeiſee ſhall compel 
him to avow upon him; and if the Lord 

| avows 


. RENE * 
2 23 r * * 
1 6 * = 7 a 
- : "> IS * 5 
—* C o 0 a * 4 
- - had ho” — 6 2 1 a 
Xo _— Las of] A —S 

ba n n 


Ok Releaſes. 


the Diſſeiſee ſhall reply, and ſhew the eſpe- 
cial Matter, how he was Tenant and was 
diſſeiſed, and ſhall abate the Lord's Avow- 
ry, becauſe the Feudal Contract has ſtill 
a Continuance between the Lord and Te- 
nant, and the wrongful Act of the Diſ- 
ſeiſor ſhall not deſtroy it; but if the Te- 
nant be diſſeiſed, and the Lord accept 
Rent from the Diſſeiſor, and then the 
Lord diſtrains his Beaſts for Rent in Ar- 


rear, he may compel the Lord to avow 
upon him, becanſe he may plead that any 


Stranger enfeoffed him, and that the Lord 
accepted Rent ; and the Lord cannot, con- 
trary to his own Acceptance, traverſe the 
Title that he has admitted by ſuch Ac- 
ceptance. But what if after ſuch Accep- 
tance the Diſſeiſee ſhould put in his Beaſts, 
and the Lord ſhould diſtrain them, can the 
Diſſeiſee compel him to avow upon him ? 
Coke is of Opinion that he cannot, becauſe 
it is the Tenant's own Laches he let the 
Diſſeiſor continue till Rent was thus due 
and accepted ; but the Opinion of the 
48 Ed. 3. 9. ſeems to be contrary, and 
that he muſt avow upon the Difleiſee, be- 
cauſe when the Tenant pleads the Diſ- 
ſeiſin, to compel the Lord to avow 
upon him, it is ſtrange that the Lord, 
by his own Act of Acceptance, ſhould 


maintain his Avowry, and the Feu- 


dal 


avows upon the Diſſeiſor as his Tenant, 9 Co. 21+ 
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dal Contract. Our. and ſee the Book of 
Ed. 3. For after Acceptance, whoſeſoever 
Beaſts he take, by the Book he ſeems to be 
obliged to avow upon them to maintain 
his Diſtreſs. C. Lit. 268. 20 H. 6. 41 
Ed. 3. 2 a. 2 Ed. 4. 6. but very plain 
it is, that before Acceptance he ſhall be 
compelled to avow upon the Diſſeiſee, if 
he puts in his Beaſts, and the Diſſeiſor can- 
not compel him to avow upon him, tho 
he takes his Beaſts on the Premiſſes. So 
in the Caſe of Wardſhip or Eſcheat. He 
may take either Heir or either Title be- 
fore Acceptance, but aſter Acceptance he 
cannot enter for the Eſcheat of the Diſ- 
ſeiſee's Right, becauſe he has taken ano- 
ther Tenant. It is alſo plain that if the 
Diſſeiſor dies ſeiſed, the Heir of the Diſ- 
ſeiſor comes in by Title, and then the Diſ- 
ſeiſee cannot compel him to avow upon 
him; for he has loſt the Right of Poſſeſ- 
ſion, and the Diſſeiſee cannot put his Beaſts 
upon the Ground, and therefore cannot 
compel the Lord to avow upon him ; and 
therefore the Lord muſt take the Heir 
who has ſuch Right of Poſſeſſion, to be 
his rightful Tenant, but becauſe the Diſ- 
ſeiſee may enter and occupy the Land be- 
fore the Deſcent caſt, therefore the Lord 
may releaſe to him, and diſcharge the Con- 
tract, which is to his Benefit, and is ſtill 
ſo far ſubſiſting that he may take Advan- 
F tage 
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tage of it. So where Donee in Tail re- 


if he in the Reverſion releaſes to him af- 
terwards, it ſhall extinguiſh the Rent. So 
where Tenant in Tail makes a Feoff- 
ment in Fee, though the Tail be diſcon- 
tinued, becauſe the Statute that forbids 
Alienation continues the Relation of Lord 
and Tenant, notwithſtanding the Alienati- 
on. But if there be Lord and Very Te- 
nant, and the Tenant makes a Feoffment 
in Fee, and afterwards the Lord releaſes, 
this Releaſe extinguiſhes nothing ; for the 
Feudal Relation is not ſubſiſting after Alie- 
nation, and the Feoffor only of Neceſſi- 
ty becomes Tenant in the Avowry till the 
Lord procures his Arrears. If there be 
Tenant for Life, Remainder in Fee, and 
they are diſſeiſed, and the Remainder- 
Man releaſes to Tenant for Life, this Re- 
leaſe paſſes no Right, as is ſaid, becauſe 
the Remainder-Man is out of Poſſeſſion, 
and ſuch a Right cannot be transferred, 
but it ſerves to extinguiſh the Right ; for 
he may extinguiſh the Benefit that ac- 
crues to him by the Feudal Contract. Co. 
1 Rep. It is here to be noted, that be- 
fore the Statute of Cuia Emprores, if a 
Man had aliened, the Feud was forfeit- 
ed, but afterwards that was compounded 
for Fines ; but the Lord could then only 
demand a certain Compoſition ; and * 

caule 


leaſes to the Diſſeiſor all his Right, yet 
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.cauſe the Tenant had ſworn Fealty, he 
could not withdraw himſelf out of the 
Feudal Service during Life, but after the 
Death of the Feoffor, the Lord was en- 
forced to take the Feoffee for his 'Tenant ; 
for the Lord could not introduce the Heir 
into the Feud, contrary to the Aliena- 
tion of the Anceſtor. And after the Statute 
of Cuia Emptores, the Lord could avow 

n the Feoffor till the Arrears were 
tendred, but both before and after the 


| Statute, by Acceptance of the Feoffee, 


he become his Tenant; for it is a plain 
Conſent to the Alienation. So in Terms; 
if a Termor aſſigns and the Landlord ac- 
cepts Rent from the Aſſignee, he can have 
no Action from the Termor, becauſe the 
Rent is a Service, which being taken from 
the Aſſignee, eſtabliſhes him in the Term, 
and he cannot demand the Service but 
from the Tenant of the Land; but where 
there is no ſuch Acceptance, if the Ter- 
mor aſſigns in his Life- time, or the Execu- 
tor after his Deceaſe, yet an Action of 
Debt lies for the Rent againſt the Execu- 
tor; for a Term for Vears being the ſmall- 
eſt Eſtate, is preſumed to continue in Per- 
ſon, and the Contract is ſuppoſed to be 
performed by that Perſon, unleſs he ac- 
cept another Tenant; and that Perſon 


has a Continuance to perform all Contracts 


as long as there is an Executor that repre- 
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ſents him, and has Aſſets to perform his 
Contracts. 5 Ch. 24. 1 Sid. 266. But a Man 
may have an Action of Covenant on the 
Covenants in the Leaſe, after the Accep- 
tance of the Aſſignee for his Tenant, be- 
cauſe though the Acceptance diſcharges 
the Tenant from the Action of Debt, be- 
cauſe it diſcharges the Service by accepting 
another, yet without legal Words and a 
ſolemn Contract in Writing, the Covenant 
cannot be diſcharged ; for S$/vetur eo li- 
gamine quo ligatum eft. Cro. Jac. 30g. 


522. Cro. Car. 188. 465. 6. 7. 8. 9. 470. 


Thirdly, Df Keleaſes that enure by 
ma of Enlargement of the E⸗ 
. 


And here it is to be known that all 
Feudal Eſtates paſſed as is ſaid by Feoff- 
ment, where the Contract was ſolemnly 
made caram paribus with the utmoſt No- 
toricty, that all Perſons that had Right 
might have the utmoſt Notice againſt whom 


to bring their Actions: But when the Feud 


came to be Inheritable, then it was neceſ- 
{ary that there ſhould be Conveyances to 


paſs the Eſtate, where the Feudary had 


rted with the Poſſefſion for a limited 
me ; as alſo for the Lord to paſs the 


Services of his Feudal Tenants. Now this 


could 
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ſhould paſs by Grant, where the Parties 


but the former Cauſes of Notoriety till 
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could not be by Feoffment, becauſe ſuch 
Perſons had not the Poſſeſſion to transfer. 
Conſequently it was neceſſary that they 


had the utmoſt Notoriety that the Matter 
was capable of, which anciently made a 
Notoriety three Ways. Firſt, By Attorn- 
ment or Conſent of the Tenant, which was 
required, leaſt the Lord that had often 
deadly Feuds with his neighbouring Clans, 
ſhould compound the Matter by the Alie- 
nations of ſome of the Feudaries, who 
might be forced into the Fealty of another 
Lord, with whom they had anciently con- 
tended. Secondly, The Notoriety was 
made by the Payment of Services, which 
being anciently Corporeal, it was eaſil 
ſeen who was the Feudal Lord, becauſe 
the Military Tenants attended the Lord 
in Perſon in the Wars, and the Soccage 
Tenants plowed and manured the Lord's 
Grounds, ſo that when granted it was ea- 
ily ſeen where 'the Service was paid, 

birdly, A notorious Poſſeſſion; the Eſtate 
of which may be enlarged. Fourtbly, By 
Fines for Alienation, which gave Notorie- 
ty to ſuch Contracts, which grew obſolete 
by Alienations to hold Part of the Peud; 
and afterwards by the Statute of Cuia 
Emptcres, that gave Power at all Times 
to alien, holding of the ſuperiour Lord; 


I continue, 
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lar Tenant from the Lord from whom he 
holds, is equal to a Grant and Attornment, 
for the Services go over to the ſuperiour 
Lord, and there needs no Attornment 3 
for the Tenant's Accepting the Grant is an 
Attornment, and Acceptance and Conſent 
is preſumed to a Grant made to himſelf, 
unleſs the contrary appears, 


ſee for Life makes a Leaſe for Years, A. 
releaſes to the Leſſee for Years, and his 
Heirs, this is void, becauſe here is not the 
Conſent of the Tenant for Life, who is 
immediate Tenant to the Reverſioner, and 
ought to attorn, and therefore this Eſtate 
ought to paſs by Grant and Attornment : 
So it is if a Man leaſes for twenty Years, 
and the Leſſee afligns for ten Years ; but 
if a Man makes a Leaſe for Years, the 
Remainder for Life, and afterwards re- 
leaſes to the Tenant for Years, this is good, 
becauſe the Tenant for Years holds of the 
Reverſioner, and pays him the Services, 
and ought to attorn to his Grants, and not 
he in the Remainder for Life; and there- 
fore where Tenant for Years accepts a 
Releaſe of the Reverſion, it muſt in Conſe- 
quence be good ; but in that Caſe a Releaſe 
to him in the Remainder for Life is good; 
becauſe the Leſſee, in the original Infeuda- 
tion, took the Eſtate for Years, ſubject to 
F ſuch 
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continue. Now a Releaſe to the particu- 


If A. makes a Leaſe for Life, and Leſ- 
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ſuch Remainder for Life, and therefore 
there needs no Conſent from the Leſſee 
for Years, to enlarge the Eſtate into a Fee. 
But a Man muſt not only have an imme- 
diate Relation, but he muſt have the no- 
torious Poſſeſſion of the Eſtate, as Tenant 
for Life has by the Feudal Contract; for 
it he hath not the Poſſeſſion, but has aſ- 
ſigned it over to another, there can be no 
ſuch notorious Poſſeſſion upon which a Re- 
leaſe ſhould enure ; for it would deſtroy 
the Solemnity of Contracting, if the Re- 
leaſe ſhould paſs the Eſtate, and charge 
the Tenant, when the Party was not real- 
ly in Poſſeſſion. Thus Tenant by the 
Curteſy is Tenant to the Heir by the Law, 
which he cannot alter by his own A& ; 
ſo he remains Tenant to the Action of 
Waſte, and to attorn to the Grants of the 
Reverſioner, notwithſtanding Aſſignments; 
becauſe the Eſtate is meerly created by the 
Law ; yet he is not capable of a Releaſe, 
becauſe he has no notorious Poſſeſſion in 
pats, which may be enlarged into a Fee. 
So if an Infant makes a Leaſe for Life, 
and the Leſſee aſſigns it over to another, 
with Warranty, the Infant at full Age 
brings a Dum fuit infra ætatem againſt 
the Aſſignee, and he vouches the Aſſignor, 
-who enters into the Warranty; the De- 
mandant cannot releaſe in Fee ſo as to 

"I | enlarge 
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enlarge the Eſtate, becauſe the Vouchee 
has no Poſſeſſion. 

N. B. As in Feoffments there was re- 
quired the Word Heirs, to diſtinguiſh the 
Feud from ſuch as were not Hereditary; 
ſo it muſt be inſerted in Releaſes that on- 
ly come in Place of the Feoffment, in 
Caſes where the Poſſeſſion, was transferred 
before. | 


Fourthly, Of Releaſes that enure by 
Way of Mittre le Eſtate, 


When two ſeveral Perſons come in by 
the ſame Feudal Contract, one of them may 
diſcharge to the other the Benefit of ſuch 
Feudal Contract by a Releaſe, becauſe no 
Notoriety is needful, ſince there was a ſuf- 
ficient Notoriety in the prior Feudal Con- 
tract; and ſuch a Releaſe is called a Re- 
leaſe by Way of Mittre le Eftate. Thus 


two Coparceners come in, as it is ſaid, to 
one entire Feud, and deſcending from their 


Father ; and therefore they may releaſe 
privately to each other, without any No- 
toriety by Feoffment ; becauſe they take 


by Reaſon of the former Contract, and 


Deſcent to them, which eſtabliſhes them in 
the Poſſeſſion, without a Notoriety, But 
fince the Coparceners do alſo tranſmit di- 
ſtint Eſtates to their Children, they may 
paſs ſuch Eſtates by Feoffment ; for they 

F 2 have 
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have, in Reſpe& of the Deſcending Line, 
diſtinct Eſtates, which they may paſs by 

a diſtinct Feoffment; but Joint-Tenants 
can only paſs the Eſtate by Releaſe, and 
not by Feoftment, properly ſpeaking ; for 
they are in by the firſt Feudal Contract ; 
and therefore a ſecond Feoffment cannot 
give any other farther Title or Notoriety, 
becauſe every Perſon ſhall be ſuppoſed to 
be in by the elder and moſt worthy Ti- 
tle, which is the Prior Feoffment ; there- 
fore the ſecond Feoftment is impertinent. 
Nor is this any Injury to a Stranger's Præ- 
cipe, for he may bring it againſt them 
all, according to the prior Feudal Con- 
tract; and it any of them diſclaim, the 
reſt muſt defend for the whole, or loſe 

Booth. 33. their Intereſt, But if there be two Te- 

nants in Common, they cannot releaſe to 
each other, but they muſt paſs their Eſtate 
by Feoffment; becauſe this Eſtate being 
eſtabliſhed by different Notorieties, each 
having paſſed by diſtin Liveries, they 
muſt paſs to each other by a diſtinguiſhing 
' Livery, or elſe it cannot be known in 
whom ſuch Parts are, which formerly had 
paſſed by a diſtin Livery. : 

Co. Lit. N. B. That Releaſes that enure by * 

. 273-b. Way of Mittre le Eſtate, need not have 

200-6.169- he Word Heirs, becauſe the Parties are 3 


not in by ſuch Releaſe, but by the former 
Feudal 
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Feudal Contract, which paſſed an Inheri- 
tance, and the Releaſe only diſcharges 
the Pretenſions of one of them. 
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Of Confirmation. 


= $3 \Onfirmation is the Approbation or A.- II. Sed. 
: ſent to an Eſtate already created, 515. 

which, as far as is in the Confirmer's 
Power, makes it good and valid : So that 
the Confirmation doth not regularly create 
an Eſtate; but yet ſuch Words may be min- 
gled in the Confirmation, as may create and 
enlarge an Eſtate; but that is by the Force 
of ſuch Words that are foreign to the Buſi- 
neſs of Confirmation, and by their own 
Force and Power tend to create the E- 
ſtate. | 
A Releaſe paſſes away the Right from the Sed. 516. 
Releaſor, and by that Means may conſe- 517. 
quentially ſtrengthen the Eſtate ; but a Con- 
firmation primarily ſtrengthens the Eſtate, 
and conſequently ſo far as the Eſtate con- 
tinues, makes it good againſt the Confir- 
e mer. If my Tenant for Life makes a 
; Leaſe for Years, I cannot releaſe to the 
3 Leſlee for Years, becauſe there would 
= want the Attornment of Tenant for Life, 
and therefore the Right muſt paſs, as is ſaid, 

by Grant and Attornment, and not by 

F 3 Releaſe ; 


Sc. 518. 


Sed. 5 195 
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Releaſe ; but I may confirm the Eſtate of 
Tenant for Years, for there wants nothing 
but my Aſſent to corroborate the Eſtate 
already in Being. 

I cannot releaſe to the 'Termor of the 
Diſſeiſor, becauſe he is a perfect Stranger 
to the Freehold ; ſo that the Releaſe is 
to one that has no Right or Poſſeſſion of 
his own, and therefore it is to him a Re- 
leaſe of a naked Right ; but I may con- 
firm that Eſtate which isalready in Being in 
him, 

If a Man confirm the Diſſeiſors Eſtate 
for an Hour, this paſſes the Fee, even with- 
out the Word Heirs, becauſe the Diſſeiſor 
has the Fee; and when that Eſtate is aſſent- 
ed to, the Diſſeiſee can never afterwards 
deſtroy it. So if he confirm the Term 
of the Leſſee of the Diſſeiſor for ſome 
Part of the Years, he cannot defeat it du- 
ring the whole Term, becauſe the Term 
is confirmed ; and the laſt Words being 
derogatory from his own Grant, muſt be 
rejected ; but if he confirms the Land to 
the Termor, for Part of the Term and 
no longer, this is good, becauſe the Par- 
ty that had Right did not totally aſſent 
by expreſs Words, as he did in the two 
former Caſes; for if he did, no derogatory 
Clauſes from ſuch Aſſent could be admit- 
ted; but his Aſſent was originally but 
partial, and not to the whole _— and 

_ there» 
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therefore it cannot contrary to the expreſs 
Words be carried any farther. 


If a Man releaſes to Tenant for Life Sed. 521. 


all his Right, this enures to him in the 
Remainder, becauſe he parts with his 
whole ; and he that has but an Eſtate for 
Life, by the Feudal Conveyance, cannot 
have the whole Fee, as is ſaid, But if a 
Man confirms the Eſtate for Life, it is an 
Approbation and Aſſent to that Eſtate on- 
ly, and therefore the Aſſent being no far- 
ther than to the Eſtate for Life, it cannot 
be carried to ſtrengthen the Remainder; 
but if he had confirmed the Remainder, 
that had confirmed the Eſtate for Life by 
Implication ; becauſe the Remainder can- 
not be without a particular Eſtate to ſup- 
port it, therefore the Confirmation of the 
Remainder muſt imply an Aſſent to all 
Means neceſlary to ſupport it. 


If a Man confirm the Eſtate to one of Sed. 522. 


the Diſſeiſors, he only has the Eſtate as 
he formerly had it, which was jointly 
with the other Diſſeiſor; but if he con- 
firms the Eſtate of one Diſſeiſor in the 
Lands, to have and to hold the Lands, or 
his Right to him and to his Heirs, then 
ſuch Diſſeiſor ſhall hold out his Compa- 
nion ; for ſuch Habendum explains the 
Manner of his Confirmation, ig. that he 
ſnould not hold the Eſtate meerly as it is, 
but in a Manner more beneficial for him, 

F 4 that 
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that is, that he ſhould hold the Poſſeſſion 
that he has, per my G per tout to him only; 
for the Habendum explains the Aſſent, 
cis. That he ſhould hold the Poſſeſſion 
ſole; ſo that the Poſſeſſion in the whole 
being contirmed to him only, he has the 
total Right to ſuch Poſſeſſion, and there- 
fore may hold out his Companion. 

If one Joint-Tenant confirms the Land 
to the other, this makes no Alteration, for 
he confirms the Eſtate in the ſame Manner 
as it is; but if it be to Have and to Hold 
ſuch Lands to ſuch Joint-Tenant only, he 
has a ſole Eſtate ; for then he expreiles a 
Deſign of Confirming the Poſſeſſion to him 
alone, ſo that the Confirmation goes to 
the Poſſeſſion itſelf, by the explanatory 
Words in the Habendum, and not to the 
Manner of poſſeſſing; and the Words of 
the Habendum make the Confirmation e- 
nure as a new Grant of ſuch his Moiety. 

Where a Man has an Eſtate but for 
Life, and he in the Reverſion confirms the 
Eſtate to him and his Heirs, the Confir- 
mation as to the Heirs is void, becauſe the 


Eſtate is only confirmed, and nothing new 
is granted by ſuch Confirmation, and the 


Eſtate can continue but for Life only ; but 
if it had been to Have and to Hold the 
Land to him and his Heirs, that had a- 
mounted to a Grant of the Fee ; for then 


there appears to be a farther Intent than 


meerly 
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meerly to confirm the Eſtate, 0/2. to en- 
large it to him and his Heirs ; and taking 
the Grant ſtrongeſt againſt the Grantor, it 
muſt paſs away the Fee- ſimple. 

So where I let Lands for Life or Years Se. 323. 
to a Feme ſole, who after marries, and I % 
confirm the Term to the Husband and 
Wife for their Lives, this amounts to a 
new Grant of the Term for the Life of 
the Husband; for I not only confirm the 
old Term, but ere& a new one, fince the 
Words import more than a Confirmation of 
the old Term; for in that the Husband 
has nothing in his own Right. 

If my Diſſeiſor or my Tenant for Life, Se& 537. 
charge the Land with a Rent-charge in * 9. 53% 
Fee, and I confirm it, I ſhall for ever af- 
terwards hold it charged, becauſe I have 
aſſented to the Eſtate, which has a Being 
from ſuch Diſſeiſor or Tenant for Life; 
and therefore I cannot afterwards deſtroy 
It. a 

If I only uſe the Words Dedi & Con- Sed. 531. 
ceſſi, that is as ſtrong as the Word Confir- * 3 
maui ; for it amounts to a Grant of the 
Right to the Perſon in Poſleſſion ; and if 
he has my Right, I can neverafter impeach 
his Eſtate, | 

Here the Heir of the Diſſeiſor grants the Sed. 534. - 
Right of Poſſeſſion, and the Diſſeiſee the 
Right of Propriety.; for every one grants 
what he lawfully may. 

The 
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Of Confirmation. 

The Lord by confirming the Eſtate, 
doth not paſs his Right to the Seigniory, 
becaufe the Confirmation or Aſſent to that 
Eſtate cannot be interpreted to paſs that 


other diſtinct Right, which is in him, ſince 


SeQ. 538. 
9. 540. 


SeQ. 541. 
2. 3. 


the Aſſent to one Eſtate is no Reaſon to 
conclude that he has parted with the other; 
but if he had releaſed all his Right, he 
had extinguiſhed his Seigniory, becauſe by 


ſuch remitting his Right, he could not have 


demanded any thing. 

The Lord may abridge the Services of 
his Tenant by his Confirmation, but he 
cannot enlarge them or create new Ser- 
vices; for when he has confirmed the 
Eſtate by leſſer Services, he has granted to 
the Tenant the Services that are over and 
above what was ſpecified in the Confirma- 
tion ; becauſe C onfirming the Eſtate to hold 
by leſſer Services is, by Implication, a Grant 
or Releaſe of the reſt ; for he could not 
hold by leſſer Services, unleſs the reſt were 


releaſed ; but if he confirms to hold by 


greater or new Services, this is void, be- 
cauſe this doth not amount to a new Grant 
from the Lord. | 

If I confirm a Villain to another that 
has him in Poſſeſſion, this paſſeth nothing, 


| becauſe this is an incorporeal Right, 
Which cannot be deveſted out of me, 


and the meer Confirmation, where a 
Man has no Right, is really nothing ; _=_ 
at 
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that which is not cannot be meerly con- 
firmed ; but if there be the Words Deds 
& Conceſſi, it goes farther than meerly to 
ſtrengthen the Eſtate in the Lands, for it 
paſſeth the Right to the Rent. 


— 


Of Attoꝛnment. 


Ttornment is the Conſent of the Te- xe. Sed. 
nant to the Grant of the Seigniory, 351 


or the Reverſion, putting him into the Poſ- 
ſeſſion of the Services due from ſuch Te- 
nant. The Reaſon is three-fold. Firſt, 
From the ancient Feudal Law. When the 
Seigniories ſubſiſted in their ancient Clans, 
they uſed to be continually contending 
with each other; and it was frequent in 
thoſe Times to make Peace upon amica- 
ble Conceſſions to each other; but if up- 
on ſuch Grants they ſhould have ſubjected 

any Feudaries to the other Lord, it might 
have been to the infinite Prejudice of ſuch 
Tenants; for though ſuch contending Lords 
might agree, yet the Grudge might conti- 
nue to the Tenants ; and therefore the Po- 
licy of that old Law was, that their Feal- 
ty was not to be carried over to any o- 
ther, without their Conſent, from whom 
they might expect Oppreſhon rather than 


Protection. 
Kcondiy, 


#.> 
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Secondly, That the Tenant might know 
to whom the Rents and Services were due, 
and to. diſtinguiſh the lawful Diſtreſs from 
the tortious Taking of his Cattle ; and 
this Reaſon was ſo prevalent, that when 
the Law gave a free Alienation, in Re- 
ſpe& of the ſuperiour Lord, yet the Te- 
nant's Right of Attornment continued un- 
altered. ; 9 2 

Thirdly, That by the Tenant's lawful 
Payment to the Grantee of ſuch Seigniory 
or Reverſion, he might be put into Poſſeſſi- 
on of ſuch Seigniory or Reverſion; and that 
by the Payment of ſuch Rents and doing of 
ſuch Services, which anciently lay in going to 
the Wars with their Lords, and plowing 
their Grounds, all Men might know in 


- Whom ſuch Rights were veſted. And here 


the moſt general Rule is, that the 'Tenant 
cannot alter the Grant, but only attorn 
to it ; and by ſuch his Attornment, can 
make no Variation in the Grant itſelf : 
For the Tenant has no Right to the Re- 
verſion, and therefore cannot alter the 
Diſpoſition of it one way or the other; 
but he has a Right to the Poſſeſſion, and 
therefore can put whom he pleaſes into that 


Poſſeſſion which he has in him. 


If the Lord grants the Services to one, 
and afterwards by a Deed of later Date, 
ts them to another, the Tenant may 
attorn to which he pleaſes ; for the Seig- 
2 niory 
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niory or Reverſion in ſuch Caſes, veſts in 
the Lord or Reverſioner till Attornment ; 


for by the Deed nothing paſſes till the 


Grantee is put into Poſſeſſion by the At- 
tornment, no more than a Deed of Feoft- 
ment paſſes the Feud before the Feoflee 
be put into Poſſeſſion by Livery ; ſo that if 
he that has the laſt Deed has the firſt Poſ- 
ſeſſion, he is the Feudary, becauſe by the 
Notoriety of the Livery coram paribus, 
the Feud paſleth. So when it is a Rever- 
ſion or Seigniory, which do not lie in Li- 
very, it muſt paſs by the Notoriety of the 
Tenant's Attornment : So if a Man grants 
a Reverſion in Fee, and afterwards grants 
it to another for Life, the Tenant attorns 
to the Grantee for Life, he ſhall never at- 
torn to, the 'Tenant in Fee; ſo if a Man 
grants a Reverſion in Fee upon an E- 
ſtate for Years, and after confirms the 
Eſtate to the Tenant in Tail, he ſhall ne- 
ver attorn to the Grantee ; becauſe aſter 
the Acceptance of ſuch Confirmation, he 
cannot put the Tenant in Poſſeſſion accor- 
ding to the Grant, becauſe the Reverſion 
is altered by ſuch his Acceptance; and 


when he cannot put the Grantee in Poſ- 


ſeſſion of the Thing as it was granted, he 
can make no Attornment all ; for his At- 
tornment cannot vary or alter the original 
Grant; and if the Tenant could alter the 
Grant by his Attornment, no Body —_ 
te 
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tell by ſuch Grants in whom the Seigniory 
or Reverſion was lodged; and ſo the No- 
toriety of the Attornment as Correſpon- 
dent to ſuch Grants, would be altogether 
deſtroyed. And it is highly probable, that 
as their Liveries were anciently very No- 
torious coram paribus, ſo were their At- 
tornments alſo; and ſuch Grants coram pa- 
ribus were read and remembred; and if 
the Attornments were not to correſpond 
with the Grants in all Things, it would 
have cauſed infinite Perplexity and Quar- 
rels to have adjuſted ſuch Differences. 

If the Reverſion be granted to one for 
Life, the Remainder to another in Fee, 
if the Tenant attorns not to Tenant for 
Life, he cannot attorn to the Remainder- 
Man; becauſe, if there be no particular E- 
ſtate, there can be no Remainder; and 
there can be no particular Eſtate, unleſs 
the Tenant gives him Poſſeſſion by his At- 
tornment. | 

The Rule that governs theſe Caſes is, 
that he that owes the Services muſt make 
the Attornment ; and therefore where the 
Tenant in Fee makes an Eſtate for Life, 
yet he remains Tenant to the very Lord, 


and muſt attorn to the Grant of the Seig- 


niory ; but if he makes a Leaſe for Life, 
the Remainder in Fee, the Tenant for 
Life muſt attorn to ſuch Grant ; for this 
is an Alienation in Fee; and fo by the Sta- 

| tute 
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tute of Ouia Emprores, they muſt hold 
of the very Lord ; for ſince the Statute, 
no Man can ere& a new Tenure ; and a 
new Tenure would be created if the Te- 
nant for Life were to hold of the Re- 
mainder-Man, and he were to hold over ; 
and the Words of the Statute carry it for 
Tenant for Life to hold of the Chief Lord. 
De cetero liceat cuilibet homini libero ad 
ooluntatem vendere, ita quod Fegffatus 
teneat terram illam de capitali Domino 
feodi illius per eadem ſeroitia & conſue- 
tudines per que Feoſfator tenuit. Now 
the Tenant for Life is properly the Feof- 
fee in this Caſe, and therefore is to hold 
of the Lord, and by Conſequence muſt 
attorn to the Grant of the Seigniory ; and 
{ince he holds by the Services of the whole 
Fee, he makes an Attornment as the v 
Tenant, and there needs no ſubſequent 
Conſent of him in Remainder. If the 
Tenant be diſſeiſed, yet ſuch Diſſeiſee 
ſhall attorn to the Lord, becauſe the Feu- 
dal Contract continues. But to the Grant 
of a Rent-charge, or a Rent-ſeck, the 
Tenant to the Land muſt attorn, becauſe 
it is only the Land is liable, and no Bod 
elſe, but as Tenant of the Lands; an 
therefore the Land being to yield the Rent, 
it is the Tenant of the Land only that is 


to conſent to ſuch Grants, and put the 
Grantee into Poſleſſion; for no Man can 
put him into. Poſſeſſion of Rent iſſuing out 

YN I | of 
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of ſuch Land, but the Tenant of the Land 
itſelf. Therefore if there be Very Lord, 
and Very Tenant be diſſeiſed, and the Lord 
grant the Rent off from the other Servi- 
ces, the Diſſeiſee cannot attorn to this 
Grant, becauſe it becomes a Rent-ſeck in 
the Grantee ; and th. none can attorn but 
the Tenant in Poſſeſſion of the Land, that 
is to pay it, becauſe he muſt be put into 
Poſſeſſion by the Tenant of the Land; but 
if the Lord had granted all the Services, 
the Diſſeiſee might have put the Grantee 
in Poſleſſion by Attornment ; becauſe the 
Tenant may be compelled to do the Ser- 
vices, being ſtill Tenant by the Feudal 
Contract, and may compel the Lord to 
avow upon him ; but he is not compellable 
to pay the Rent, which is turned into a 
Rent-ſeck, but as he is Tenant of the 
Land, which he is not after the Diſſeiſin. 
If a Diſſeiſor makes a Leaſe for Life, 
the Remainder in Fee, and the Diſſeiſee 
releaſes to the Tenant for Life, this ſhall 
enure to him in the Remainder ; for the 
Releaſe, as is elſewhere ſhewn, cannot 
alter the Notoriety of the Feudal Feoff- 
ment ; but the Releaſe of the Feudal 
Lord to the Tenant for Life ſhall not 
enure to him in the Remainder ; for the 
Feudal Feoffment is not prejudiced, and 
ſtands in full Force whether it enure one 
way or the other, and therefore it ſhall enure 
to the Benefit of him that purchaſed ſuch 


Seigni- 
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Seigniory; and he would not have the Be- 
nefit of the total Purchaſe of the Seigniory, 
if the Releaſe were to enure to him in the 
Remainder; but if there be Tenant for 
Life, the Reverſion in Fee, if the Lord 


grants the Services to the Tenant for Life, 


the Reverſioner muſt attorn, becauſe he 
holds of the Lord; but ſuch Attornment 
does not alter the Tenure of the Eſtate for 
Life, for that cannot be altered in ſuch 
Attornment; for it cannot be thought that 
a bare Aſſent to the Grant ſhould ever be 
interpreted to diſcharge the Tenant out of 
his Fealty, and to releaſe all Manner of 
Services, without any Words or Deeds 
whatever. But the Tenure, which the 
Tenant for Life purchaſed, is ſuperſeded 
during the Continuance of the Eſtate for 
Life, as to all the Poſſeſſory Fruits of ſuch 
'Tenure ; for the Tenant for Life cannot 
hold of the Reverſioner, and yet the Re- 
verſioner holds of him ; for he cannot ex- 
erciſe the Prerogatives of a Lord over one 
to whom he owes Fealty, and therefore 
he can have no Wardſhip, Marriage, or 
Relief of the Reverſioner; but if the 
Reverſioner dies without Heir, it ſhall 


eſcheat, becauſe the Tenure of the Rever- 
ſtoner is gone by his dying without Heirs, 


and therefore the Cauſe of the Suſpen- 
ſion is taken away; and therefore the Te- 
nant for Life may have the Fee without 


Prejudice to any one ; but the Tenant for 
'G Life 


Ir 


82 


Of Attoꝛnment. 
Life may not grant the Seigniory during 
the Suſpenſion, becauſe the Seigniory is 
drowned in the Lands, and he has not an 
Eſtate in the Seigniory diſtinct from the 
Land; ſo that the Grantee can make no 
Title during ſuch Suſpenſion, becauſe there 
are no Services due from the Reverſioner 
during the Continuance of the Eſtate for 
Life. But if the very Tenant in Fee 
make a Leaſe for Life or Years to the 
Lord, yet the Lord may grant the Seig- 
niory, becauſe the Services continue, not- 
withſtanding the Leaſe ; for the Tenant 
holds the Reverſion of the Lord as he did 
before ; for the taking the Leaſe ſhall be 
never interpreted as a Deſtruction of the 


Services, that were before due to the Lord, 


while the Tenancy of the Fee-ſimple has 
a Continuance; but if the Lord diſſeiſe 
the Tenant, or the Tenant make a Feoff- 
ment to the Lord, then he cannot grant 
the Seigniory ; for the Lord by the Com- 
mon Law, in the firſt Caſe, and the Sta- 


it. tute of Qua Emptores in the ſecond, holds 


of the next ſuperior Lord, and he has no 


t. Seigniory diſtin& from the Land itſelf. 


If a Tenant gives a Penny as Attorn- 
ment, this will not found an Aſſiſe, becauſe 
it is no Seiſin of the Rent, unleſs he gives 
it in the Name of Seiſin; but the Grantee 
may have a Writ of Reſcous, becauſe the 
Diſtreſs is lawful, being annexed to the 

| Services 
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Services that paſt by the Attornment, and 
therefore the Reſcue is tortious. 

The Attornment of one ſoint-tenant is Sed. 566- 
good, for both are Tenants of the whole 
Land, and the Services are due for the 
whole Land; and ſince the whole Servi- 
ces are due from both, either may conſent 
for the whole, and the Diſtreſs grows to 
be Notorious on the Land for the whole. 

The Attornment muſt be during the Life 2 0 6. 
of the Grantor, becauſe otherwiſe the Re- 
verſion deſcends to the Heir of the Grant- 
or, Who has the Right in him, and never 
granted it out of him. Vide poſt. 

If either the Tenant for Years or for Se&. 570. 
Life in this Caſe attorn, it is good, be- — = 
cauſe the Tenant for Years holds the Eſtate 
for Years of the Reverſioner, and pays 
the Services to him, and the Tenant for 
Life holds the Freehold of the Reverſio- 
ner; ſo that both in different Reſpects 
hold Eſtates of him, and his Releaſe to ei- 
ther, as is ſaid, is good enough. But 
here it may be asked on Sef7. 569. If there 
be Tenant for Life, Remainder in Fee, if 
he in Remainder grants the Remainder, 
why Tenant for Life muſt attorn when he 
does not hold of the Remainder, but of 
the very Lord, as is ſaid before, by Force 
of the Statute of Ouia Emptores ; and the 
Attornment muſt be made according to 


the Tenure, by the Rules aforeſaid laid 
G 2 down, 


Sect. 572. 
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down. But though there be no Tenure 
of the Remainder-Man, yet the Attorn- 
ment of the Tenant for Life is required 
for two Reaſons. Firſt, Becauſe the Re- 
mainder-Man came in by the Feudal Feof- 
ment, and therefore could not paſs without 
the utmoſt Notoriety, and this was by Attorn- 
ment coram paribus, and poſſibly ſuchGrants 
and Attornments might be anciently made 
in their Courts; but however ſuch Noto- 
riety was attributed to the Attornment, 
that the Feudal Feoffment could not be 
altered without it. Secondly, Becauſe the 
Action of Waſte, and the Forfeiture of 'Te- 


nant for Life, was to him in Remainder ; 


and ſince he lay liable to ſeveral Actions 
to the Remainder-Man, it is fit that he 
ſhould attorn to the Grant, being to ſome 
Purpoſes attendant to him; though by the 
Statute, the Feudal Service was to be paid 
to the very Lord. 

But when ſecret Feoffments were allow- 
ed before two or three Perſons, without 
being coram paribus, ſo were alſo ſecret 
Attornments before two or three Perſons, 
without being coram paribus ; and by the 
ſame Reaſon, if there was 'Tenant for Life, 
and he in Reverſion confirmed the Eſtate 
to Tenant for Lite, with the Remainder 
to another in Fee, this was good to veſt 
the Remainder ; for the Accepting of this 
Confirmation implied an Aſſent to the Re- 
0 3 mainder 
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mainder that was thereon limited; but 
then it was neceſſary that it ſnould be by 
Indenture, and the Remainder-Man ſhould 
have one Part; becauſe otherwiſe the Re- 
mainder-Man would be never able to ſhew 
this Grant, and the Aſſent of Tenant for 
Life; for the Aſſent could not be ſhewn 


unleſs he had the Deed to which he was- 


Party, and whereby his Acceptance would 


appear to the Court. 
If two Joint-Tenants make a Leaſe for 


Life, they may afterwards releaſe to each 


other without any Attornment of "Tenant 


for Life; for ſince both of them have the 
Reverſion, the Tenant for Life is Tenant 
to them both, and conſequently there is 
no need of any ſubſequent Conſent to 
create a new 'Tenancy; and paying the 
Rent and doing the Services to one only, 
is a ſufficient Notoriety, that the whole 
Fee is in one only. So if there be Te- 
nant for Life, the Remainder for Life, he 
in Reverſion may releaſe to him in the Re- 
mainder for Life ; for there needs no No- 
toriety to the firſt Tenant for Life, becauſe 


he already aſſented to the Limitation of 


the Remainder in the original Creation-of 
the Feud ;- and therefore there was no 
Danger that he ſhould be ſubjected to his 
Enemy, and there is ſufficient Notoriety to 
all- Strangers, by his holding of him in 
the Remainder, as there was a ſufficient 

G 3 Noto- 
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Notoriety in the firſt Caſe of the Confir- 
mation, by the Tenants holding over of the 
Feudal Lord. 

Theſe Sections ſtand upon the moſt evi- 
dent Property of a Feudal Feoffment; 
for ſuch Feoftments cannot be defeated but 
by Acts of equal Notoriety to the Feoff- 
ment ; ſince the Feoffment paſles the Fee 
by a notorious Ceremony, it cannot be de- 
ſtroyed but by an Act of equal Notoriety, 
that is, by ſuch an Entry as defeats the 
whole Fee; therefore if a Man makes a 
Leaſe for Life or Years, and then enters 
and ouſts his Termor for Years, or diſſei- 
ſes his Tenant for Life, and then makes 
a Feoſſment; if the Tenant for Life or 
Years re-enter, he leaves the Fee-ſtmple 
in the Feoffee without Attornment ; for 
the Tenant for Life or Years by his Re- 
entry, cannot defeat the whole Feoffment, 
becauſe he has only a Right to an Eſtate 
for Life or Years ; and if his Act of 
Entry cannot deſtroy the entire Operation 
of the Feoffment, then muſt ſome Part of 
the Eſtate that paſſed by the Ceremony of 
this Feudal Conveyance, be left in the 
Feoffee. So it is if Tenant for Life or 
Years recovers by Ejectment or Aſſiſe, yet 
he leaves the Fee in the Feoffee ; for the 
entire Operation of this Feudal Conveyance 
- — deſtroyed by this Recovery; and if 

be not deſtroyed, the Fee muſt reſide in 
him. 
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him. But it will be objected, by this Me- 
thod a Man may be forced to attorn to 
his Enemy: Anſwer, It is better the Te- 
nant ſhould receive ſome ſmall Prejudice, 
than the Rules of Feoffments, upon whoſe 
Notoriety every Man's Eſtate depended, 
ſhould be broken. Secondly, It is the Tenant's 
own Laches, that he ſuffered himſelf to 
be ouſted or diſſeiſed; and therefore it is 
to be preſumed that he was ſatisfied of the 
Feoffee. But then how if they had enter- 
ed oi & armis, and ejected him. Anſwer, 
It ſeems that then ſuch ſubjecting to ano- 
ther, contrary to his Will, ſhould be con- 
ſidered in an Action of Treſpaſs, and the 
Tenant ſhould be recompenſed for it in 


If . for twenty Years makes a 
Leaſe for ten Years, the ſecond Leſſee 
cannot attorn to the Grant of him in Re- 
verſion, becauſe he holds of him ; but if 
the Reverſioner enters upon ſuch Leſlee; 
and makes a Feoffment in Fee, and the 
Leſſee re-enters, this leaves the Reverſion 
in the Feoffee without Attornment. 

So if a Man makes a Leaſe for Life, 
and then grants the Reverſion for Life, in 
this Caſe, if he were to grant the Reverſi- 


on in Fee, the Grantee of the Reverſion 
mult attorn, becauſe he immediately holds 
of the Reverſioner in Fee; but if the Re- 
verſioner in Fee diſſeiſes the Tenant for 
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Life, and makes a Feoffment, and Tenant 
for Life re-enters, he re-ſettles himſelf and 
the Grantee for Life in their Eſtates, and 
leaves the Reverſion in the Feoftee ; for 
the Leſſee for Years, in the firſt Caſe, and 
Leſſee for Life in the ſecond, by their 
Entry, reſettle themſelves and their Re- 
verſioners in their Eſtates; but they leave 
the remaining Part of the Eſtate in the 
Feoffee, becauſe as much of the Feoffee's 
Eſtate, as is not defeated by their Entry, 
muſt be left in him. 

If two Joint-Leſſees for Years or Life 
be ouſted or diſſeiſed by the Leſſor, who 


makes a Feoffment, and one re-enters, he 


leaves the Fee in the Feoffee, cauſa qua 
ſupra. If Leflor diſſeiſe his Tenant for 
Life or Years, and makes a Feoffment, 
and the Leſſee re- enters, the Rent there- 
on reſerved is revived, and ought to be 
paid to the Feoffee, becauſe when the Leſ- 
ſee enters, he muſt hold the particular E- 
ſtate of ſome Body ; and if he be in of 
the ſame Eſtate, he muſt hold of the ſame 


. Services; and fince the Feoffee is in by 


Feoffment, he muſt hold as of his Rever- 
ſion. But if the Grantee of a Rent-charge 
diſſeiſes the 'Tenant of the Land, and makes 
a Feofiment in Fee, and the Tenant re-en- 
ters, this can never be revived, becauſe the 
Feoffor cannot have it again, contrary to 
his own Feoffment, and the Feoffee can 

never 
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never have it, becauſe he was only ſeiſed 
of the Land, and not of the Rent, and 
the Rent was never transferred to him. 


Where a Leaſe is made for Life, the co. Lit. 
Remainder in Tail or for Life, the Re- 319. Sed. 
mainder to the right Heirs of. 'Tenant 578. 


for Life, 'Tenant for Life has the Remain- 
der in him, and he may grant it; otherwiſe 
it is where there is a Leaſe for Vears, the 
Remainder in Tail or for Life, the Re- 
mainder to the right Heirs of Tenant for 
Years, then the Tenant for Years cannot 
grant it; for the Remainder is veſted in the 
right Heir as a Purchaſer. The Reaſon 
of the Difference is, that in the firſt Caſe, 
the Tenant for Life is Tenant to the Lord, 
being properly Fegffatus within the Sta- 
tute of Ouia Emptores terrarum, as is ſaid 
Sect. 554. And therefore when a Remain- 
der is afterwards limited to the right Heirs 
of Tenant for Life, ſuch Tenant ſhall be 
in the Homage of his Lord, becauſe he has 
an Inheritance for which he ought to vow 
to venture his Life, and the Lord ſhall 
have the Fruits of ſuch Feudal Inheritance ; 
for if the intermediate Eſtate be extinct, 
during the Minority of the Heir, the Lord 
ſhall have the Wardſhip and Marriage of 
him, and ſhall have the Hariot of ſuch 
Tenant dying ſeiſed. Vide Hale ſur 
Fitzberbert 143. And by Conſequence 
the Inheritance muſt be ſuppoſed to reſide 
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in Tenant for Life; and were the Con- 


ſtruction otherwiſe, it would apparently 


tend to the weakening the Tenure and 
State of the whole Kingdom. Therefore 
ſuch Interpretation ought to be made, as 
beſt ſupports the Tenure, when the Words 
will bear both Senſes. But in the ſecond 
Caſe, the Tenant for Years is not the Feof- 
fatus; for the Perſon properly that takes 
by the Feoffment is the Freeholder, and 
the Tenant for Years is but the Bailiff to 
the Freeholder; and it is the Freeholder 
that is attendant to the ſuperiour Lord, 
may be in his Homage, and that holds of 
him, and from whom the Services are due. 
Therefore this Remainder to the right 
Heirs is not immediately veſted in the Te- 
nant for Years, becauſe the Heir is the firſt 
that can have the Freehold as Feudal Te- 
nant to the Lord ; and therefore, by the 
Words of the Grant, he muſt be the firſt 
Purchaſer of fuch Freehold ; and becauſe 
the Tenant for Years cannot hold of the 
Lord, or the Lord avow upon him, no other 
Interpretation can be made. Cp. Lit. Set. 
Therefore if a Leaſe be made to A. for 
Years, with Livery, the Remainder to the 
right Heirs of A. this is a void Feoffment, 
not only becauſe the Freehold would be 
in Abeyance, and there be no Perſon for 
the Strangers Præcipe; but alſo becauſe 
there would be 8 
ime 
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Time for the Lord's Avowry, and to an- 
ſwer his Services; and therefore ſuch Re- 
mainder muſt be void in the very Creati- 
on of it; becauſe there is no Perſon in 
whom the Freehold can veſt ; and if the 
Act of Notoriety doth not deliver over the 
Poſſeſſion of the Freehold, it is a Nullity 
in the very Act of delivering Poſſeſſion, 
and altogether impertinent. So it is if 
ſuch Eſtate were limited by Way of Uſe 
executed; becauſe if the Feoffor does not 


part with the Uſe out of him, the old 


Uſe is executed on the Feoffment ; for the 
Freehold cannot be in Abeyance till Te- 
nant for Years dies, and it does not exc- 
cute in the Feoffee, without Conſideration 
but it ſeems it were good by Way of exe- 
cutory Deviſe, if the Contingency avoids 
a Perpetuity, by happening during a Life; 
becauſe then there is no immediate Tranſ- 
ferring of the Freehold, but it veſts in the Heir 
to anſwer the Strangers Pr.ecipe and the 
Lord's Services, until the Contingency hap- 
pens; and it ſeems it ſhould be a good Limi- 
tation in the Caſe ofa Chancery Truſt, where 
the legal Eſtate is in the Feoffee. But if Te- 
nant in Fee makes a Leaſe for Years, Life, 
or Gift in Tail, the Remainder to his own 
right Heirs, or executes ſuch Limitation 
by Way of Uſe, he is in his old Rever- 
ſion, becauſe he never put himſelf out of 
the Homage of his ſuperiour Lord ; for it 

ſhall 
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ſhall not be conſtrued a contingent Re- 
mainder in the right Heirs, becauſe he 
has not parted with any thing in the 
Reverſion, but to his Heirs, to whom a 
Man cannot make a Limitation ; for he 
muſt have the Fee in him in the mean 
time, till the Contingency happens, and 
therefore muſt remain Tenant to the Lord, 
as he was before ; and then it were a very 
hard Conſtruction to make this a contingent 
Remainder only to deſtroy the Fruits of 
the Feudal Tenure, when the Anceſtor 
held as very Tenant to the Lord, during 
his Life. Co. Lit. 22. and Hale upon it. 
Cro. Fac. 590. 2 Roll. Rep. 196. 216. 


3 Leo. 64. Dyer. 7. Poph. 3. 1 Co. 130. 


Moor 118. 119. 284.5. 720. 2 Co. 91. 1 C. 
104. Cro. Car. 24. Hob. 27. 30. 1 Mod. 
96. 98. 121. 122. 1 ent. 372.382. 1 Roll. 
Abr. 827. 841. 2 Roll. Rep. 196. 216. 
Bro. Feoffment to Uſes, 338. Dyer 156. 
237. 362. 235. 308. | 

It is here to be noted that by Fine the 


- Eſtate paſſes before Attorument, and the 


Grantee by Fine ſhall have the Wardſhip, 
or enter for an Eſcheat or for Forfeiture, 
before the Attornment in the Cuid juris 
clamat ; but he cannot diſtrain or have an 
Action of Waſte, Writ of Entry ad com- 
munem legem in conſimili caſu, or in caſt 


proviſo, or a Writ of Ward, or of Cu 


roms & Services, the Grantee cannot have 
before 
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before Attornment ; but what the Lord 
may ſeiſe he is entitled to before Attorn- 
ment, as the Hariot, Wardſhip, Gc. Now 
to underſtand this, we muſt go into the 
ancient Manner of Conveyancing, which 
was of two Sorts; either by Fine or Feoff- 
ment. The Fine was in the Lord's Court, 
and by this they paſſed all Feudal Right 
which was in Poſſeſſion; and there are In- 
ſtances as low as the Time of H. 2. and 
Ed. 2. of Fines in the Court of the Lord. 
Madox 15. and they were called Fines, 
becauſe a Fine was paid to the Lord for 
ſuch Agreement, becauſe it transferred the 
Feudal Right held of the Lord. Now in 
ſuch Courts they paſſed all the Right 
the Tenant had in Poſſeſſion; but the 
Right of Action could not be tranſ- 
ferred, becauſe that would have encou- 
raged Maintenance ; therefore whatever 
ſuch Grantee could ſeiſe, paſt by this Feu- 
dal Conveyance, but the Right of Diſtreſs 
and of Action did not paſs without At- 
tornment. The Feoffment conveyed the 
Feudal Poſſeſſion coram paribus, out of 
Court; for it was neceſſary to convey 
ſometimes before the Court was held, and 
then the Poſſeſſion was delivered over co- 
ram paribus ; but as there were two Con- 
veyances of Copyhold, one in the Lord's 
Court, and the other to the Cuſtomary 
Tenants ; fo in Freehold, where the im- 

mediate 
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mediate Grant was to the Feoffee, and 
not to the Lord, as in the Copyhold ; 
yet there were two Sorts of Conveyances, 
one by Fine in open Court, the other by 
Feoftment coram paribus: 'The Right only 
paſſed by Fine, becauſe the Poſſeſſion be- 
ing in the Grantee, they might well ſtay 
till the next Court to transfer the Right ; 
but where the Poſſeſſion was to be parted 
with, or Service to be done, or Money 
paid, there the uſual way was coram pari- 
bus, that the Feoffee might not loſe the 
Profits in the mean time, or the Poſſeſſion 
be delivered before the Contract could be 
compleated. Thus it ſtood ſome Time af- 
ter the Conqueſt ; but the after Kings en- 
deavouring to retrench the Privilege of the 
great Lords, they firſt in Magna Charta, 
and after by the Statute of Qa Empro- 
res terrarum, began to admit of Alie- 
nations, without Fine to the Lord ; and 
the Acts of the Court-Baron were only 
eſteemed to create Notoriety among the 
Tenants of the Manor. From hence 
Grants in the Lords Courts were omitted, 
and the Attornments in pats were the on- 
ly Notorieties of ſuch Grants, no Fine be- 
ing paid to the Lord; and the King's 
Courts creating a Notoriety all over the 
Land, the uſual Way was to make the 
Grant in the King's Court, in this Man- 
ner. They uſed to ſuppoſe that the Par- 
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ties had covenanted to alien; and all Writs 
of Covenant, as being an Action of pub- 
lick Concern to the Juſtice of the King- 
dom, were ſucable only in the King's 
Court; and by Conſequence this Cove- 
nant to alien was ſueable there; and that 
Court being poſſeſſed of the Matter, as an 
adverſary Cauſe, they were admitted to 
make all Manner of 2 touching 
ſuch Suit depending; and theſe A $ 
being amicably made by Way of Compo- 
ſition before the King's Court, it became 
the Juſtice of the King's Court to fee 
them performed; and therefore a Scire 
facias iſſued to execute the Fine, and a 
Quid juris clamat to the Tenant; but by 
the Fine nothing paſled but what the Gran- 
tor could ſeiſe, and not the Right of Ac- 
tion, for the Danger of Maintenance; but in 
the uid juris clamat, the Tenant was com- 
pellable to attorn, unleſs he could ſhew that 
he was ſubmitted to his Enemy; ſo that here 
the Proviſion made by the Quid juri t cla- 
mat, was for the Intereſt of the Tenant; 
but the Tenant was not compellable to at- 
ton in two Caſes. Firſt, If the Tenant 
were Tenant in Tail ; for he claiming ſuch 
a Right, as by Poſlibility may continue 
for ever, is looked upon as Maſter of 
the Eſtate, and not bound to transfer the 
Reverſion, according to the Pleaſure of the 
Grantee, Beſides, the Statute Law is that 
I the 
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the Will of the Donor be obſerved, and 


therefore they cannot compel him to tranſ- 


fer the Tenure; but if he attorn gratis, 


it is good, becauſe then it cannot be pre- 


ſumed to be to the Prejudice of his Iſſue. 


Secondly, The Tenant ſhall not be com- 
pelled to attorn, if the Grantee will not 


allow the pgs belonging to the Eſtate; 


as the Tenant thall not be compelled to 


attorn to the Meſne, unleſs they allow his 
Privilege of Acquittal againſt the ſupe- 


riour Lord. Nor the Tenant for Life, 
where he is not impeachable for Waſte, 


unleſs they allow that Privilege, becauſe 


this being a final Agreement, with the uts- 
moſt Notoriety in the King's Court, the 
Tenant can have no new Privilege, but 
what appears of Record. So if Grantee 
ſue a Kire facias againſt the Tenant, and 
has Judgment to execute the Fine for any 
Part of the Services, it is an Attornment 
for the whole; for the Tenant had Op- 
portunity to plead in the Scire facias, 
why he ſhould not be compelled to at- 
torn. 

There needs no Attornment to a Deviſe, 
becauſe theſe are by the Cuſtoms of Towns 
and Boroughs, for the promoting of Trade, 
and do not require the Notoriety of a 
Feudal Conveyance ; and as no Livery is 
required where it is an Eſtate in Poſſeſſi- 


on, ſo no Attornment is required where it 


is a Reverſion. Of 
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Of a Right a Man cannot properly be 
diſſeiſed, though he may of his Poſſeſſion; 
for it is a Contradiction in Terms, that a 
Man by Wrong ſhould have my Right; 
therefore I cannot be diſſeiſed of a Re- 
verſion, while my Tenant remains in Poſ- 
ſeſſion; for though my Tenant ſhould at- 
torn to ſome Body elſe, that would not put 
me out of Poſſeſſion of my Reverſion, 
becauſe the Right being in me it could nat 
be transferred to any Body elſe, but by 
ſome Act of my own; and the Payment 
of my Tenant is but a wrongful Payment, 
and doth not give him my Right. So it is 
if I am ſeiſed of a Rent-charge, and the 
Tenant of the Land pays it to another, 
this does not deveſt me of my Right, be- 
cauſe the wrongful Payment of my Te- 
nant cannot alter my Right; it is therefore 
a Payment in his own Wrong, and it {till 
remains in Arrear to me ; but if I am 
difleiſed of the Demeans of my Manor, 
the Services yet remain in me, becauſe the 
Right to the Services, by the Feudal Con- 
tract, is not deveſted out of me, by the 


wrongful Poſſeſſion of the Demeans of my 


Manor ; but becauſe all the Feudal Ser- 
vices are to be done in Support of the Ma- 
nor, the Knights Services being the At- 
tendances of ſuch Tenants in the general 
Defence of the Realm, imbodied under 
the Lord of the Demeſnes, that carried 
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Proviſions to ſubſiſt them; and the Soc- 
cage Services were the actual Plowing in 
the Demeans of the Lord; therefore if 
the Tenants attorn to a Diſſeiſor, it puts 
him into the Poſſeſſion of ſuch Services, 
as acceſſory and belonging to the Demeans 
of the Manor; and if the Diſſeiſor die 
ſeiſed of ſuch Demeans as the Principal 
after Attornment, then the Diſſeiſee, as it 
ſeems, cannot diſtrain for the acceſſary 


Right of the Services; but though the 


Tenant doth attorn to the Diſſeiſor, yet 


he may afterwards refuſe, to avoid the 


double Charge, becauſe this does not take 
away the Right of the Diſſeiſee, but that 
he may enter into the Demeans, or diſtrain 
for the Services; for till the Right of 
Poſſeſſion is gained by a Deſcent, the Diſ- 
ſeiſee may recontinue which Part of the 
Manor he pleaſes. If a Man let Parcel of 
the Demeans for Life, he is ſtill Lord of 
the Manor, and the Reverſion is ſtill Par- 
cel of the Manor, becauſe held of him as 


Lord of the whole Demeans, and there- 


fore ſhall paſs by a Grant of the Manor; 
but if a Manor be leaſed for Life, ex- 
cepting Blackacre, Blackacre is not held 
of the Manor; for it does not hold of 
ſuch Tenant for Life, but is ſevered from 


the Manor, and therefore will not paſs by 


a Grant of ſuch Manor; otherwiſe it is, 
if ſuch Leaſe had been made for — 


F CTT 
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for then the Freehold had been entire, and 
one and all had therefore paſſed by the 
Grant of ſuch Manor. 
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T is an Alienation of the Poſſeſſion, eg. 592. 
where the Right of Action is left in 3. 4. 56. 


another; and it began in the Caſe of the 


Husbands Alienations of their Wives Lands. 
By the Civil Law, the Father gave the 
Dos, which was the Eſtate of the Wife, 
given on the Marriage; and if it conſiſt- 
ed of Matters moveable, the Husband had 
the Poſſeſſion, but was bound to Reſtitu- 
tion at his Death; and even an Action 
was allowed to the Wife, in Caſe the 
Husband fell to Decay, to recover during 
his Life. If it conſiſted of things im- 
moveable, the Husband could not alien 
without the Conſent of his Wife, by the 
Julian Law. And by Juſtinians Refor- 
mation, he could not alien, though with 
her Conſent. Conſtante matrimonio rei do- 
talis dominium civile penes maritum eſt, 
naturale penes "uxorem. Dig. li. 23. tit. 
2. De jure dotium. Ibid. tit. 5. De 
fundo dotali. 


H 2 When 
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When the Feudal Law allowed the In- 
heritance to deſcend to Women, then be- 
gan the Rights of the Husband to be ſet- 
tled. Now, ſince all the Feudal Eſtates 
were reckoned Civil Rights, therefore 
there was no Room for the Diſtinction of 
the Civil Law, that placed the Civil Right 
in the Husband, as the Head and Gover- 
nour of the Family, and the natural Right 
in the Wife, as the legitimate Owner. 
The German and Northern Nations were 
the ſtricteſt Obſervers of the Rules of 
Marriage, tying only one Man to one 
Woman, and enjoining ſtrict Obedience 
to the Husband, even before their receiv- 


ing Chriſtianity, and much more ſo after- 


wards. 'Then when the Woman was 
allowed to ſucceed into the Feud, when 
ſhe took Husband, ſhe had no ſeparate 
Property, but the whole Power was lodg'd 
in the Husband, and they were reckoned 
as one in Intereſt ; therefore the Husband 
had the Right of Poſſeſſion, and the Wife 
the Right of Propriety; or in other Words, 
the Husband was ſeiſed in the Right of 
his Wife; this Diſtinction was before known 
in the Feudal Law ; for every Perſon that 
came in by Deſcent, or by lawful Aliena- 
tion in Manner before-mentioned, by the 
ancient Feudal Law, had the Right of 
Poſſeſſion; therefore the Husband being 


poſſeſſed of the Wife's Lands by the Mar- 


2 riage 
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riage Contract, was ſuppoſed to have the 
Right of Poſſeſſion; and by Conſequence 
the Husband having aliened ſuch Right of 
Poſſeſſion, ſhe was anciently driven to her 
Writ of Right, by the Opinion of Sir 
William Herle, as I think by the better 
Opinion. 5 Ed. 3. 58. 2 Iuſt. 343. for 
the Wife could not complain of Diſſeiſin 
done to the Husband, becauſe they were 
one in Eſtate and Intereſt, and the Huſ- 
band could not do her Wrong; and it 
would be very abſurd for the Law to 
have allowed to complain on the Memory 
of her Husband, as though he had been 
Guilty of a violent Difleiſm ; therefore 
the ancient Law gave no poſſeſſory Acti- 
on, which complained of a Violation of 
Poſſeſſion, but only allowed her to con- 
trovert the Right; but when the Writs 
of Right grew fo tedious, and the Trial 
by Battail grew out of Repute, the Law 


gave her a Recovery by the Writ of En- 


try of Cui in vita; and the Husband was 
the rather ſuppoſed to have the Right of 
Poſſeſhon in him, for that being the ſu- 
periour and governing Power, he might 
defend the Poſſeſſion by all Actions; and 
therefore if the Husband loſt by Default 
in a poſleflory Action, this put the Wife 
to a Writ of Right, ,as before, till the 
Statute of Meſt. c. 3. but now an actual 

H 3 Entry 
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Entry is given to the Wife and her Heirs, 
by the 32 H. 8. c. 28. 

The Prelates, Abbots, and other Ec- 
cleſiaſtical Perſons, that attended the Courts 
of the Northern Princes, received great 
Favour and Donations from them; and to 
aggrandize the Church, and other politi- 
cal Reaſons, the Celebacy of the Clergy 
in thoſe Things was introduced; ſo that 
according to the Superſtition of that Age, 
ſuch Abbots and Prelates were ſuppoſed 
to be married to the Church, in as much 
as the Right of Propriety was veſted in 
the Church, the Eſtate being appropria- 
ted; and the Biſnop and Abbot, as Husbands 
and Repreſentatives of the Church, had 
the Right of Poſſeſſion in them; and this 
the rather, becauſe they might maintain the 
Actions, and recover, and hold Courts 
within their Manors and Precintts, as the 
entire Owners ; and that Crowns and tem- 
poral States might have no Reverſions of 


' Intereſts in their Feuds and Donations. 


Therefore, ſince they had the Poſſeſſion in 
Fee, they might alien in Fee ; but they 
could not alien more than the Right of 
Poſſeſſion that was in them; for the Right 
of Propriety was in the Church ; there- 
fore the Biſhop could not alien without the 
Conſent of the Chapter, who repreſented 
the Clergy of the Dioceſe. Nor could the 
Abbot alien without the Conſent of his 

© Houſe; 
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Houſe ; but the Parſon had an Eſtate only 
for Life, and the Fee was in Abeyance ; 
yet anciently he could alien with the Con- 
ſent of Patron and Ordinary. 

Now, to underſtand theſe Matters aright, 
as alſo Sec. 643. 4. 5. 6.7.8. it will be ne- 
ceſſary to take a ſhort View of the ancient 
State of the Church. We find by the 
Scriptures, that Chriſt inſtituted the Apo- 
ſtles, and the Apoſtles the Biſhops, and the 
Biſhops the Presbyters and Deacons (firſt 
choſen by the Church), the Presbyters to 
preach in the Villages, and the Deacons 
to gather the Charities of Chriſtians. When 
a Biſhop died, the Church choſe out of 
the Presbyters a fit Perſon who was con- 
ſecrated by the neighbouring Biſhops. Bur- 
net's Rights of Princes, 5. 6. 7. 8. 9. 10. 
11. They lived alſo upon the voluntary 
Oblations of Chriſtians, which they diſtri- 
buted among themſelves and the Poor, 
and being ſuſtained by the People, were 
therefore elected by them. Ibid. 15. 16. 
17. But in the Time of Conſtantine, there 
was a ſelect Community, to make ſuch 
Elections. Did. 11. 12. And afterwards 
the People falling out about their Electi- 
ons, and the Emperors having ſettled the 
Salary of the Heathen Prieſts, and ſe- 
veral other Charities, on the Chriſtian 
Prieſts, the Elections were made by the 
Emperor, or at leaſt always aſſented to 


H 4 by 
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by him. J1bid. 46, 47. Afterwards when 
Chriſtianity revived among the Northern 
Nations, the Chriſtian Biſhops being the 
Courtiers of ſeveral Princes, and having 
begged great Feuds for the Church, they 
inveſted them into thoſe great Biſhopricks 
to which thoſe Feuds were annexed ; and 
gave them ſuch Inveſtiture by the Ring, 
Virg, and Staff, as a Symbol of the Feu- 
diary Dependance upon them. 1b1d. 149. fo 
that during the Vacancy of a Biſhoprick, 
the King had the Guardianſhip of the Spi- 
ritualties, as he had the Ward of his 
'Temporalties ; ſo that if a Vacancy hap- 
pened, the King had the Right of Preſen- 
tation to ſuch Livings, where the Patro- 
nage was in the Biſhop, and preſented to 
the Biſhop ſucceeding. Gvdb. 264. Short- 
ly after, at the Council at they en- 
eavoured to ſet up Tithes as a Chriſti- 
an Demand, that had been anciently a Tax 
to the Eaſtern Princes, and the Prieſts and 
Levites in the Fezviſh Theocracy. And 
whereas the Biſhops uſed to diſtribute their 
Eſtate, upon Oblations, by the ancient 
Rules of the Church, among their own 
33 and the Poor; now they re- 
ſerved the Lands to themſelves, and the 
Profits of the Lands and the Tithes became 
an ample Proviſion for the reſt of the 
Jenes therefore Encouragement was gi- 
ven for Building of Churches in ſmaller 
Diſtricts : 
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Diſtricts; and all ſuch Perſons as built and 
endowed, were to have the Right of Pre- 
ſentation, the Biſhop condeſcending, up- 
on ſuch Confiderations, to fix the Tithe, 
and the fix d Reſidence of the Prieſt, to 
the Church, during his Life, that was be- 
fore only itinerary. Did. 113. But be- 
cauſe the Care of Souls was only com- 
mitted to him during Life, he was not capa- 
ble of the Fee, and therefore the Fee was 
in Abeyance; fo that there was this Diffe- 
rence between the Characters of the Prieſts 
and Biſhops, that the Biſhops ſucceeded 
in their own original Right, as the Suc- 
ceſſors of Chriſt and his Apoſtles, the great 
Biſhops of Souls, and therefore what they 
took was to themſelves and Succeflors ; 
but the Prieſts were only the Subſtitutes of 
the Biſhops, and therefore could not take 
but during their Lives. The Parſon there- 
fore being only capable to take for Life 
for he had no proper Succeſlor to himſelf, 
the next Parſon coming in from the Bi- 
ſhop, and by his Inſtitution ; and yet the 
Fee being out of the Patron, and not gi- 
ven to the Biſhop, but appropriated to the 
Uſe of that particular Church, it was ſaid 
to be in Abeyance; but to all beneficial 
Purpoſes, the Law allows him to ſuppoſe 
himſelf to have an Inheritance, though he 
has not properly any Succeflor ; and there- 
fore the Parſon may bring an Action of 
Waſte, 
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Co. Lit. 
341. 
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Waſte, a Writ of Entry ad Communem 
legem, in conſimili caſu, ad terminum qui 
preteriit, a quod permittat in the Debet, 
a Writ of Meſne, a contra formam Feofta- 
menti, and ſhall receive Homage, becauſe 
theſe are for the Benefit of the Fee in A- 
beyance; the Defence of which the Law 
has committed to him; but the Law has 
provided him a Juris utrum, and he ſhall 
not have a Writ of Right, ſince for the 
Reaſon above-mentioned, he cannot claim 
it as his Right and Inheritance. 

But though the Biſhop ſent out the Preſ- 
byters to fill the Cure, yet they reſerved 
a Number of Presbyters; and as formerly 
all the Presbyters were conſulted touching 
the Affairs of the Church, and the Diſpo- 
ſition of the Church Revenues; ſo now, 
when the Presbyters were ſettled in the 
Parochial Church, they conſulted this ſe- 
lect Number, which anciently were Ten; 
and theſe were allowed a Stipend out of 
the Church Eſtate, called Prebendum; 
thence they were called Præbendarii, and 
the Dean had his Name Quia denis præ- 
poſetus. | 

When Churches were thus regularly 
Settied, the Biſhop began to aſſume a ſu- 
pream Power, and by many Acts and new 
Doctrines, ſet himſelf at the Head of the 
Church; and then he was willing to ſet- 


tle the Election of the Biſhop in the Chap- 
ter, 
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ter, and on their Differences, to frame an 
Appeal to himſelf. And in the Wars, in 
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the Time of King John, they got this 


Succeſſion, that the King firſt gave the 
Chapter Leave to chooſe, and then they 
ſhould proceed to ele& a fit Perſon ; this 
begot many Controverſies between the ſuc- 
ceeding Kings and the Popes, but at laſt 
the Kings prevailed, and only gave the 
Chapter Leave to chooſe the Perſon they 
appointed. | 

Donatives are Parts of the King's Re- 
gale ; for as he inveſted Perſons in their 
Epiſcopal Juriſdiftion, ſo he could erect 
Churches exempt from their Viſitation; 


for ſince the Prince conſtituted the Extent 


of the Biſhoprick, and gave the Feuds 
that ſupported it, he could limit the Bounds 
of ſuch Juriſdiction. Therefore before 
the Parochial Right of Tithes were ſet- 
tled, he might ere& a Donative with 


Tithes and Cure of Souls; and at this 


Day he may erect a Chapel Donative 
with Lands, or impower any Man to 
ere& it, becauſe he takes away none of 
the ſettled Rights of the Church. But 
ſuch Church or Chapel muſt be conſe- 
crate, and ſuch Parſon muſt have Orders 
from the Biſhop, otherwiſe he cannot of- 
ficiate in ſpiritual Things; but ſuch Church 
(if preſented to by the lawful Patron) be- 
comes Preſentative, becauſe the Biſhop 

thereby 
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thereby takes upon him the Cure of Souls 
there, by the Conſent of the lawful Pa- 
tron ; and then by the Rules of the 
Chriſtian Religion, he cannot lawfully 
part with them. But if he take up the 
Preſentation from a Diſleifor of the Ma- 
nor, this makes no ſuch Alteration, for 
the Biſhop has not the lawful Cure by 
ſuch Preſentation ; but the Parſon of ſuch 
Donative Churches has the Land only for 
Life, after the Manner of other preſen- 
tative Parſonages ; for that is the Inrent of 
the Erection ; for the Deſign of the Prince 
is not to conſtitute a Biſhop to have per- 
petual Succeſſors, which Power perhaps 
is not in the Prince, but muſt by the 
Rules of the Church come from the Suc- 
ceſſors of the Apoſtles ; but it is his De- 
ſign to erect a Parſonage out of the Juriſ- 
diction of the Biſhop, which he may do, 
becauſe he may determine the Extent of 
the Dioceſe ; and being erected in Analogy 
of a Parſonage, the Property muſt be ſup- 
poſed in him as in others. G. Lit. 344. 


| Digeſt. 197. Godb. 201. 202. 1 Roll. Rep. 


2.3- 6 H. 7. 13. Britt. 100. 103. 4. and 

from 205. to 250. and eſpecially 238. 
The third Sort of Diſeontinuance is 

that of Tenant in Tail, and he is conſi- 


dered as the Perſon that has the Inheri- 


tance in him, and therefore has the Right 
of Poſſeſſion inheritable. When ay 
- ſuch 
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ſuch Tenant in Tail makes a Feoffment 
in Fee, he aliens the Right of Poſleſſion ; 
for though the Statute De donis preſerves 
the Right of the Heir, yet it does not 
preſerve the Poſſeſſion; for it would have 
been abſurd to ſay, that Tenant in Tail 
could have committed a Diſſeiſin upon his 
Heir, who is to take by Right of Re- 
preſentation from him. Hence alſo the 


Statute gives the Formedon in Deſcender, 


Remainder or Reverter, as the Remedy 
to recover the Poſſeſſion, together with the 
Right of Propriety; and there is no Ac- 
tion to recover the one diſtinct from the 
other; therefore the Feoffee of Tenant in 
Tail has the Right of Poſſeſſion, and the 
Iſſue the Right of Propriety in him. 
There is alſo a farther Reaſon of Con- 
venience, why in all theſe three before- 
mentioned Caſes, the Entry is taken away, 
becauſe the Feoffment had anciently a 
Warranty annexed unto it, which detend- 
ed ſuch Right of Poſſeſſion; and when a 
Man had a Warranty to cover his Poſſeſ- 
ſion, it was not fit he ſhould be put out of 
Poſſeſſion by any Act in Pats, without 
bringing in his Warrantor by Voucher; 
and therefore the Entry was diſallowed in 
— that a ae might not be o- 
iged to the Expence of getting his Judg- 
ment in the Writs of #arrantia — 


If 
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If Tenant in Tail be diſſeiſed, and re- 


9 600. 1. ſeaſes to the Diſſeiſor all his Right, this 


works no Diſcontinuance; for a Releaſe 
being a Conveyance in ſecret cannot paſs 
a Poſſeſſion; for a Poſſeſſion by the Rules 
of the Feudal Law cannot paſs without 
a notorious Ceremony coram paribus, 
that the Stranger may know in whom the 
Fee is lodged, and againſt whom to bring 
his Præcipe; as alſo that the Lord may 
know in whom the Fee 1s, that he may 
avow upon his Tenant, ſo that the Releaſe 
can paſs the Right only. But the Diſſei- 
ſor that has the Poſſeſſion, may take a Re- 
leaſe of the Right, becauſe he may make 
his wrongful Poſſeſſion rightful, if the 
Diſſeiſee conveys his Right, and the Stran- 
er has no Injury, ſince he muſt bring his 
r.ecipe againſt the Tenant in Poſſeſſion, 
and the Lord may avow on either, till 
Notice of the Conveyance and 'Tender of 
Arrears, and then muſt avow on the Re- 
leaſee only, ſince the Statute of Cuia Emp- 
tore. But ſince the Right of Poſſeſſion is 
in Tenant in Tail, why may not he paſs 
the Right of Poſleſſion to the Diſſeiſor, by 
ſuch Releaſe 2 The Anſwer is plain; A 
Conveyance that cannot paſs the Poſſeſ- 
fion, cannot paſs the Right of Poſſeſſion; 
for no Conveyance can paſs the Right of 
Poſſeſſion diſtinct from the Right of Pro- 
priety, but ſuch a Conveyance that Powe 
| | the 
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the very Poſſeſſion, which a Releaſe, being 
a Conveyance without Solemnity, will 
not do. But the harder Queſtion is, W hat 
Eſtate hath ſuch a Diſſeiſor, after ſuch a 
Releaſe by Tenant in Tail? Some have 
ſaid that he has an Eſtate to him and 
his Heirs, during the Life of Tenant in 
Tail; ſo that then he has only a Freehold, 
and the Heir is a ſpecial Occupant, and 
has no Fee in him, becauſe a leſs Eſtate 


by Right, will drown a greater by Wrong; 


for a Man ſhall never be preſumed to do 
Wrong, when he may hold by Right. 
1 Saund. 261. Others have held that the 


and that his Wife is Dowable, but that it 
is determinable by the Entry of the Iſſue 
in Tail; and the Reaſon is, becauſe when 
a Diſſeiſin is committed, the whole Fee is 
notoriouſly in the Diſſeiſor by his Poſſeſ- 
ſion, which cannot be abridged and turned 
into an Eſtate for Life, without an Act 
of Notoriety. For if there could be ſuch 
Tranſmutation of Eſtates, without the 
Solemnities of Entry, no Man would know 
in whom the Fee reſides; ſo the Releaſe 
leaves the Diſſeiſin in ſtatu quo, as to the 
Entry of the Heir on him. For this ſee 


Co 

2 Caſe revived by Holt in the Caſe 

O —, And the ſame Law of a 

Bargain and Sale ; for that, when it came 
1 over 


Lit. P. 106. and 108. 5. 10 Co. 96. 
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| Diſſeifor has, in ſuch Caſe, a Fee-ſimple, 
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over from Equity to be a Conveyance at 
Law, paſſed only a Right, as a Releaſe 
to Diſſeiſor would have done before. But 
a Releaſe with Warranty works a Diſ- 
continuance ; for at Common Law, the 
Warranty was a voluntary Covenant of 
the Force of a Feudal Contract, and re- 
pelling the Warrantor from claiming the 
Land, and obliging him to defend it. And 
though the Statute takes away the Force 
of ſuch Covenants, that they ſhall not bar 
the Iflue, yet the Iflue muſt claim in the 
Method the Statute preſcribes, gig. by 
Action, and therefore it works a Diſcon- 
tinuance, ſince the Iflue in ſuch Caſe can- 
not recontinue but by Action only. 

Seft. 602. But the Warranty muſt deſcend on the 

3. 4-5- Perſon's claiming the Land; for if he be 
not Heir, he is not bound to defend the 
Lands, after the Manner of a Feudal 
Lord ; and therefore he is not repelled 
from claiming them. 

Set. 606. Are all ſeveral Inſtances of Conveyan- 

7-5.9- ances, which paſs the Right, and work 

12. no Diſcontinuance. i 

Se8. 613, If Tenant in Tail grant all his Eſtate 

in Fee, and gives Livery thereon, this 

works no Diſcontinuance, becauſe he has 
an Eſtate for the Purpoſe of Alienation, 
but for Term of his Life. Sec. 614. 15. 
16.17. 18. are farther Inſtances of Con- 
veyances, that paſs a Right from Tenant 


in 
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in Tail, and therefore work no Diſcon- 
tinudtice. 

If Tenant in Tail makes a Leaſe for 
Life, this works a Diſcontinuance during 
the Eſtate tor Life, becauſe he parts with 
the Freehold out of him, and gains a new 
Reverſion to the Tenant in Tail. Now if 
he grants this new Reverſion in Fee, and 
Tenant for Life attorns, and Tenant in 
'Tail dies during the Life of Tenant for 
Life; and then Tenant for Life dies, the 
Iſſue in Tail may enter, becauſe this the 
Diſeontinuance is at an End, by the Death 
of Tenant for Life; and the Grant of the 
Reverſion being ſecret, muſt be intended 
to paſs no more than it lawfully might 
paſs, unleſs it were executed by Entry into 
the Poſſeſſton; for ſince it operates only as 
a Grant, it muſt be only intended to paſs 
the Reverſion, during the Life of Tenant 
in Tail, which he had a lawful Power to 
oratit, and not eftabliſh a Right of Proprie- 
ty diſtinct from the Right of Poſſeſſion. 
But if a Man had thus granted the Rever- 
fron, and Tenant for Life had died, and 
then the Grantee had entered by Force of 
the Grant, and the Tenant in Tail had 
died, this had worked a Diſcontinuance; 
for the Grantee's Entry works a ſecond 
Notoriety, which plainly manifeſts a Diſ- 
continuance of the entire Fee-Simple. But 
it may be asked why ſuch Grant wn 

J | 


I13 


SeR. 619. 
20.21. 22+ 
623. 4. 


114 


Ok Diſcontinuance. 


by the ſubſequent Entry, to paſs more than 
it law fully may paſs ; for if the Grant and 
Attornment only operates to paſs a rightful 
Eſtate, why doth the ſubſequent Entry in 
Purſuance of ſuch Grant make it paſs a 
wrongful one. The Anſwer is plain; the 
Grant and Attornment of 'Tenant for Life 
palles the new Reverſion depending upon 
that Eſtate for Life. But fince Grants in 
their own Nature are ſecret, and therefore 
paſs no more than they lawfully may paſs ; 
it follows that this Grant and Attornment 
alone can't paſs the Reverſion, ſo as to 
dilinherit the Tenant in Tail: But if it be 
executed by Entry, then it will; for the 


Entry is a Notoriety, that the Grantor in- 


tended to perpetuate the Diſcontinuance, 


and to continue a Right of Poſſeſſion di- 


ſtint from the Propriety, and muſt be 
equal to a ſecond Feoffment, which he 
might make when 'Tenant for Life dies, 
during his Life; but if he had dyed before 
Tenant for Life, he had not been capable 
of ſuch Feofiment, and conſequently of no 
Diſcontinuance that is tantamount ; for the 
Grant and Attornment of 'Tenant for Life 
ſhews an Endcavour to paſs the new Re- 
verſion, and the Entry in Purſuance there- 
of mult be to all Manner of Purpoſes tan- 
tamount to a new Feoflment, and therefore 
continues the Right of Poſſeſſion diſtinct 
from the Propricty, and is by the Law 
conſtrued not to operate as a Grant meer- 


ly, 
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ly, but taking the Acts moſt ſtrongly a- 
gainſt the Parties, it is interpreted to ope- 
rate as a Feoffment. 
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If Tenant in Tail enfeoffs him in the Sed. 625, 
immediate Reverſion or Remainder, this * 


operates as a Surrender, and therefore 

aſſes no more than it lawfully may paſs, 
and conſequently works no Diſcontinuance ; 
but if the Feoffment were to the more re- 
mote Reverſioner, or to the immediate Re- 
verſioner with any other, it is a Diſconti- 
nuance, becauſe it cannot be interpreted to 
operate as a Surrender. 


Are all Inſtances in Grants that work 725 625. 
: 9. 6 
no Diſcontinuance, cauſa qua ſupra, Kdt. 1 8. 93% 


633. 4. 5- If an Infant Husband aliens the 
Wite's Lands, this works no Diſcontinu- 
ance, but the Wife after the Death of her 
Husband may enter ; for the Infant had no 
diſpoſing Power, and therefore could not 
part with the Right of Poſſeſſion, but fo as 
he might lawfully aſſume it whenever it 
appeared to be for his Benefit ; and if the 
Right of Poſſeſſion was never parted with, 
after the Death of the Husband, it is in 
the Wife, and ſhe may enter and defeat 
ſuch Alienation, ſince it was never abſo- 
lutely parted with at the Time of ſuch A- 
lienation. 


My Lord Coke is of Opinion in this Se&. 636. 


Caſe, that by ſuch Surrender to the ſecond 
Husband, the Diſcontinuance is taken a- 


way; for by the Surrender tive Eſtate for 
I 2 Life 
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Life is drowned, and then there is no Alie- 
nation in Being, to work a Diſcontinuance ; 
for the Surrender of the Eſtate to the ſe- 
cond Husband is a Giving up the Eſtate, 
and not an Aſſignment of it over. 

"Tis to be known that Tenant in Tail 
has the Right of Poſſeſſion inheritable, and 
therefore he may diſcontinue the ſame in 
Fee by his Feoffment, becauſe ſince he has 
an inheritable Poſſeſſion, it follows of 
Conſequence, that he may alien it with- 
out any Diſſeiſin to any Perſon ; but if he 
only makes a Leaſe for Life, he executes 
but Part of his Power: For ſince he had 
a Poſſeſſion inheritable, he from that Poſ- 
ſeſſion has Privilege to alien in Fee with- 
out Diſſeiſin to any one; and therefore af- 
ter ſuch Leaſe for Life, he grants the Re- 
verſion in Fee, and Tenant for Life at- 
torns; and after 'Tenant for Life dies, and 
the Grantee of the Reverſion enters in the 
Life of Tenant in Tail, this is a Diſconti- 
nuance of the Fee; for ſince he had origi- 
nally an inheritable Poſſeſſion, this is an Ex- 
ecution of the farther remaining Part of his 
Power, and amounts to an Alienation of the 
Fee by a ſecond Feofiment ; for having ori- 
ginally an inheritable Poſſeſſion, he might 
diſcontinue the ſame in Fee; and when he 
executes but Part of his Power, the reſt 
remains in him; and therefore, if he has 


afterwards Opportunity in his Life, he may 
execute it by a — 
I 


Alienation. But if 
| 'Tenant 
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Tenant in Fail makes a Leaſe for Life, 
and dies, and the Iflue grants the Reverſi- 
on, and the Tenant attorns, and then Te- 
nant for Life dies, and the Grantee enters, 
and the Iſſue in Tail dies, leaving a Son; 
this is no Diſcontinuance, but that the Son 
may enter; for the Iſſue in Tail had no in- 
heritable Poſſeſſion in him, in as much as 
the Right of the Intail only deſcended on 
him, and not the Poſſeſſion; and therefore 
he could not have any Power to alien a 
Right of Poſſeſſion that was never in him; 
and conſequently his Grant, when he ne- 
ver had any original Right of Poſſeſſion, 
by Virtue of ſuch Entail, doth not diſcon- 
tinue the Right of Pofleflion, ſo as to 
bar the Son from his Entry. So if Te- 
nant in Tail makes a Leaſe for Life, 
and then grants over the Reverſion, and 
the Tenant for Life attorns, and then the 
Grantee grants aver, and the Tenant at- 
torns ta the ſecond Grantee, and dies, and 
the ſecand Grantee enters in the Life of Te- 
nant in Tail, and then the Tenant in Tail 
dies, this is na Nifcantinuance to bar the 
Iſſue, but that he may enter; becauſe, tho 
the Tenant in Tail had an original Right 
to difeantinue during his Life, becauſe he 
had the Right of Naſſeſſion in him; yet the 
firſt Grantee had no Right of Poſſeſſion in 
him, nor ever was ſeiſed of the Land by 
Virtue of the Entail, or otherwiſe; and 
ſince he never had the Right of Poſſeſſion 
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in him, he cannot alien the Right of Poſ- 
ſeſſion, ſo as to work a Diſcontinuance. 
Alſo 'tis to be noted, that if a Man has 
the Right of Poſſeſſion, and is not poſſeſ- 
ſed by Virtue of the Entail, there he can- 
not work a Diſcontinuance, unleſs by 
Warranty; as if there be Grandfather, Fa- 
ther, and Son, and the Grandfather is ſei- 
ſed in Tail, and the Father diſſeiſes the 
Grandfather, and makes a Feoffment in 
Fee, and dies, this works no Diſcontinu- 
ance, becauſe the Father was not poſſeſſed 
of the Entail, but of a Fee- ſimple by Diſ- 
ſeiſin, which was ſubje& to the Entry of 
the Tenant in Tail, and conſequently the 
Alienee is ſubject to the Entry of the Iſſue 
in Tail, in as much as the Father, that 
made the Alienation, had only the naked 


Poſſeſſion by the Diſſeiſin, and not the 


Right of Poſſeſſion by Virtue of the En- 
tail; but if the Father had enteoffed with 
Warranty, this had been a Bar, becauſe 
the Heirs in that Caſe had been bound by 
Contract to defend that Poſſeſſion, and 
therefore had been ever afterwards repel- 
led from claiming it, if Aſſets deſcended. 
But if Tenant in Tail makes a Leaſe for 
Life, and dies, and the Reverſion deſcends 
to the Iſſue, and the Ifſue grants the Re- 
verſion with Warranty, and Tenant for 
Life attorns and dies, and the Grantee en- 
ters, and the Iſſue dies leaving a Son; this 

| IS 
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is no Diſcontinuance, but the Son may en- 
ter; for he is not barred by this Warran- 
ty; for the Iſſue in this Caſe only trans- 
fers the Reverſion, and not the Poſſeſſion, 
or Right of Poſſeſſion; and therefore the 
Iſſue in this Caſe is not repelled from 
claiming the Poſſeſſion, which was never 
transferred to the Grantce, and to which 
the Warranty was never annexed; for it 
were abſurd to conſtrue the Warranty to 
extend to the Poſſeſſion of that which ne- 
ver was in Poſſeſſion, at the Time when 
the Contract was made. 


II9 


Theſe are ſpoken of in the Sect. next sed. 640, 
foregoing. Sect. 643. 4. 5. 6. 7. 8. Vide in 641. 2. 


the Comment on Set. 595. 


If Tenant in Tail be diſſeiſed, and he $e8. 649, 
releaſes to the Diſſeiſor all his Right, this, 650. 


as is ſaid, puts the Eſtate-Tail in Abey- 
ance; becauſe having paſt away all his 
Right, he cannot have Right contrary to 
his own Releaſe. If there be 'Tenant for 
Life, Remainder in Tail, and the Tenant 
in Tail releaſeth to the Tenant for Life all 
his Right, this had put the Tail in Abey- 
ance ; ſo that he could not afterwards have 
maintained an Action of Waſte; but if the 


Remainder had been in Fee, and he in 


Remainder had releaſed all his Right, the 
Remainder ſtill continues in the Tenant in 
Fee, and he may have an Action of Waſte. 


And the Reaſon of the Difference is this, 


I 4 that 
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that when the Tenant in Fee releaſes all 
his Right, he only confirms the Eftate to 
'Tenant for Life, during his Life ; and for 
want of Words of Inheritance, it paſſes 
no farther Intereſt; and therefore he has 
ſtill a Remainder depending on an Eſtate 
for Life, to which an Action of Waſte be- 
longs. But Tenant in Tail cannot, by the 
Releaſe of all his Right, paſs an Eſtate 
during the Life of the Releaſee, but only 
paſles an Eſtate during his own Life ; and 
therefore having put all his Right out of 
him, he cannot bring an Action relating 
to ſuch Right. 


Of Remitter. 


HE Notion of Remitter ſtands on 
the Principles we have already laid 
down; for either there is a naked Poſſeſ- 
ſion diſtinct from the Right of Poſſeſſion 
and Propriety, or elſe there is a Right of 
Poſſeſſion diſtinct from the Right of Pro- 
priety. Now where tkere is a naked Poſ- 
ſeſſion, diſtinct from the Right of Poſſeſ- 
ſion and Propriety, as between Diſſeiſor 
and Diſſeiſee, where the Entry is congea- 
ble; there if the Diſſeiſee takes back the 
Pofleſhon from the Diſſeiſor, he is remit- 
ted. For it cannot be otherwiſe, that 
| when 
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when he has taken back the Poſſeſſion, he 
ſhould be feated in his old Right; for be 
who has really the Title, cannot claim 
from a Diſſeiſor that has no Title at all; 
and it would be very abſurd and unrea- 
ſonable, that the Diſleiſee by accepting his 
own Poſleſhon, ſhould transfer back any 
Right to the Diſleiſor. But where the 
Diſſeiſor transfers it back for Life, or 
Years, by Deed indented, or by Matter of 
Record, there the Difleiſee is not remitted ; 
for, if a Man by Deed indented takes a 
Leaſe of his own Lands, it ſhall bind 
him to the Rent and Covenants; becauſe a 
Man can never be allowed to affirm that 
his own Deed is ineffectual, ſince that is 
the greateſt Security on which Men rely 
in all Manner of contracting. The ſame 
Law, if it had been by Matter of Re- 
cord ; for that is of its own Nature uncon- 
trolable Evidence, which a Man cannot be 
allowed to controvert. 

Where the Right of Poſſeſſion is diſtinct Sed. 693. 
from the Right of Propriety ; there, if the * 
Proprietary reobtains the Right of Poſſeſ- 
ſion by Agreement, he muſt hold it under 
ſuch Agreement; for the other having the 
Right of Poſſeſſion, and transferring it to 
the Proprietary, ſuch Proprietary mult take 
the Right in the fame Manner as the other 
has conveyed. For tis his own Folly and 
Laches, that he would contract about ſuch 

Right 
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Right of Poſſeſſion, and not aſſert his Pro- 
priety in a proper Action; but when he 
has contracted for ſuch Right of Poſſeſ- 
ſion, and ſuch Right of Poſſeſſion is trans- 
ferred, he muſt keep to the Terms of the 
Bargain, and he leaves all the Right in the 
Feoffor he has not contracted for; therefore 
if Tenant in Tail enfeoff his Heir of full 
Age, and dies, he muſt hold it under the 
Feoffment, becauſe tis his own Folly that 
he would take the Right of Poſſeſſion in 
this Manner, when he was entitled to the 
Right of Propriety after the Death of his 
| Anceſtor. 

Se. 664 But where the Proprietary comes to the 
Right of Poſſeſſion, without any Fault or 
Folly of his own ; as where the Right of 
Poſſeſſion is caſt upon him by the Law, or 
he or ſhe comes to the Right of Poſſeſſion 
by Feoffment, under Age, or during Co- 
verture, where no Folly can be imputed ; 
there ſuch Proprietary is remitted and ſeat- 
ed in his ancient and former Right. For 
the eldeſt Title being the more ancient, is 
the leaſt ſubject to Diſpute ; and therefore 
when the Proprietary has in ſuch Manner 
acquired the Right of Poſſeſſion, tis e- 
ſteemed, for the Repoſe of Mens Inheri- 
tances, to be only a Reſtitution of the old 
Title, and not the Acquiring a new one; 
and the rather, becauſe there is none a- 


gainſt whom the Action may be brought 
to 
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to regain the Propriety. And when any 
Perſon has thus acquired the Right of Poſ- 
ſeſſion, if any Perſon will controvert it in 
any elder Action, tis fit he ſhould ſet up 
an elder Title, that the meer Right ma 
be decided. Thus if the Heir of the Diſ- 
ſeiſor be diſſeiſed by the Dilleiſee, he by 
ſuch Wrong and Injuſtice cannot regain 
the Right of Poſſeſſion; for an Act of 
Wrong can never gain any Right; but if 
ſuch Diſſeiſee die ſeiſed, then the Heir has 
the Right of Poſſeſſion; and having then 
both the Right of Poſſeſſion and of Proprie- 
ty, he is ſeiſed in his ancient Right for the 
Reaſons abovementioned. 
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If a Man enfeoff an Infant or Feme Co- Sect. 659. 


vert, that has Right of Propriety, for Life, 
for Years, or on Condition, they are remitted 
to their ancient Right, and all ſuch Con- 
ditions vaniſh. For to a Feme Covert or 
Infant no Folly or Laches can be imputed, 
nor can their Acts turn to their Prejudice; 
ſo that when they have acquired the 
Right of Poſſeſſion, they are reſtored to 
their ancient Right of Propriety ; and be- 
ing not capable of contracting, the Terms 
and Conditions of the Feoffment do not 
bind them. But if they were of full Age, 
or diſcovert, then they leave all the Right 
of Poſſeſſion in the Feoffor, that is not 
transferred to them by the Contract, and 
muſt hold the Right in the Manner trans- 

| ferred 
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ferred to them. For fince they have no 
Right of Poſſeſſion but from their Ber- 
gain, tis fit that they ſhould hold accord- 
ing to ſuch their Contradt; but in the o- 
ther Caſe, twas the Folly of ſuch Parties 
to transfer the Right of Poſſeſſion to ſuch 
Infants as were the to hinder 
them from their Actions. And this the 
Turn of the Chapter. 


Arranty, according to Selman, is 
| derived from the Sn Word 


IFay, as the French Word Guarranty is 


derived from the Word Ger, of the fame 
Signification ; which plainly imports an 
Undertaking to defend, and properly by 
Arms, as in a Writ of Right they ancient- 
ly defended them. For the Warranty was 
an expreſs Undertaking to do the fame 
Thing, as. the Feudal Lords ufed to de to 
their 'Tenants, and under the ſame Penal- 
ties. And ſo this expreſs Contract was to 
be of the ſame Import, and to amount to. 
a Feudal Contract; and for this the Par- 
ties received a Recompence, and that was 
generally in other Lands by Way of Ex- 
change, which deſcended to their Heirs. 


Theſe 


| 
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Theſe Warranties were introduced 
the Libertics of Alienations that hap 
according to Spelman, about the Time ot 
Hen. 3. when the Saxon Liberty of Alie- 
nation was revived ; for then they uſed to 
alien to hold of themſelves; and then they 
annexed a Warranty, and thereby were 
called in to dereign the Warranty of ſuch 
Feudal Lords, in whoſe Homage they 
were, and did not it them to alien. 

Alſo ſuch Expreſs Warranties were uſed 
to be given when the Lords aliened their 
Seigniory ; for where the old Lord was 
bound by his old Feudal Contract to war- 
rant, this did not extend to an Aſſignee, 
without it had appeared to have run in 
that Manner in the old Deed, which was 
often worn out and loſt, ſo that the Feu- 
dal Tenure did totally ſubſiſt in Preſcrip- 
tion ; and therefore the Tenants would not 
attorn to deſtroy the W on which 
their Homage Anceſtrel was founded, 
without a new Expreſs Warranty, from 
their new Lord. | 

After the Stat. of Onia Emptores, they 
ufed to continue this Way of Conveyance 


by Warranty, till they came up to the old 


Tenants that held by the Homage An- 
ceſtrel; ſo that Warranty became frequent 
in all Conveyancing. And they were Con- 
tracts that had all the Import and Effect of 
a Feudal Contract, which were _— 

made 
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made between the Lord and Tenant for 
their mutual Defence. For, Firſt, they 
rebutted ſuch Warrantor and his Heirs 
from claiming any Right in the Land ; 
and as in the Homage Anceſtrel the Rule 
was Homagium repellit perquiſitum, fo 
the expreſs Warranty repelled the Anceſ- 
tor from claiming, and not only him, but 
the Heir, tho' the Right were not in the 
Anceſtor. And as in Homage Anceſtrel, 


| Where the Heir received Homage, he could 


Time 


never ſet up a Title to the Land itſelf; ſo 
here in the expreſs Warranty, the Heir 
was preſumed to receive a Recompence, 
and therefore was barred if he did not 


claim during the Life of his Anceſtor ; and 


this was the more reaſonable, becauſe 
ſuch Recompences were anciently in Lands, 
which did of Right deſcend to the Heir ; 
and if the Anceſtor did alien them, the 
Heir muſt claim his own during the Life of 
the Anceſtor ; otherwiſe he could never 
claim 55 in as much as this was the whole 

f Limitation for the Heir to chal- 
lenge his own in this Caſe. And if he ſlip'd 
that Time, he was barred for ever, in as 


much as there might be ſecret Conveyances 


to alien the Recompence for the Benefit of 
the Heir, which might turn to the Preju- 
dice of the Purchaſer. 

But tho' the Warranty barred the Right 


of Entry or Right of Action in the Heir, 
yet 
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yet it did not bar a Title of Entry for a 
Condition broken, Mortmain, Forfeiture, 
Eſcheat, or the like. For the Feudal 
Contract only barred all the Right to the 
Lands themſelves, in the Lords themſelves, 
as is ſaid in the Homage Anceſtrel; but it 
did not bar his Title of Entry for Condi- 
tion broken, Forfeitures, Echeats of ſuch 
Tenants, or the like. And the expreſs 
Warranty could go no farther than the 
Warranty implied in the Feudal Contract, 
ſince it came in the Place of it. If the 
Warranty attaches in the Heir that has 
Right, during the Continuance of the E- 


ſtate warranted, he is for ever barred to 


claim it, not only againſt the Warrantee 
himſelf, his Heirs and Aſſigns, but againſt 
a Diſſeiſor, Abator and Intrudor, Recove- 
ror, Cefty que uſe, Lord of the Villain, 
Lord by Eſcheat, or any other Perſon 
coming in in the Poſt; becauſe the Heir is 
preſumed to have received a Recompence, 
and therefore cannot have the Land it ſelf, 
no more than, when he has received Ho- 
mage from an Heir that holds by Homage 
Anceſtrel, can he claim the Land it ſelf. 
But if the Warrantee's Eſtate be recovered 
by elder Title, then the Heir may recover 
againſt ſuch Recoveror, tho' the Warranty 


were attached in ſuch Heir; an Example of 


which ſee Set. 741. becauſe the Recom- 
pence deſcended to the Heir ſtands preca- 
rious, 
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rious from the Time that the Recovery 
was had; for the Warrantee if he purſued 
his Writ of Warrantit Charta, might te- 
cover the Lands deſcended to the Heir, 
and therefore the Heir is at Liberty to 

his Action againſt the Recovetor. 
But if the Eſtate of the Warrantee be de- 
feated by atiy Perſon that comes in in the 
Poſt, before ſuch Watranty attaches in the 
Heir, there the Heir may enter upon ſuch 
Perſom in the Poſt ; as if the Lord by Ef- 
cheat, of the Lord of the Villain enters 
before the Deſcent of the Watranty, there 
the Heir may enter on ſuch Lords; for 
when the Eſtate warranted is taken away, 
before the Recompence deſcends on the 
Heir, the Heir has Title, becauſe when the 
Eſtate warranted is deſtroyed, the Anceſ- 
tor is not obliged to continue the Recom- 
pence to deſeend to the Heir, but he may 
alien it; therefore it is not neceſſary to be 
prefumed, that any Rec defcends 
to his Heir, or confequently that the Heir 
ſhould be barred in this Caſe, no more 
than a Lord is barred from entring on 4 
Diſſeiſor of his Tenant before he has ac- 
cepted the Homage from him, which is the 
Recompence for the Land it felf. But if 
the fame Eſtate continue, to which the 
Warranty was annexed, tho' in other 
Lands, yet the Heir is barred; as if a 
Man makes a Warranty to A. and his 
Heirs, 
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| Heirs, and he aliens to B. and then the 
Warrantor dies, the Heir is barred from 
entring on B. becauſe the ſame Eſtate con- 
tinues, though in other Hands, to which 
the Warranty was firſt annex d; and there- 
fore it is preſumed in Juſtice that the War- 
rantor left a Recompence to deſcend to the 
Heir; for B. may have a Warranty, and 
vouch A. who may vouch the Warrantor 
and his Heirs to Recompence. So Ceftuy 
que Uſe ſeems to continue the Eſtate of 
the Feoffees, and the Warranty tranferred 
by the Statute, and therefore a Recom- 
pence is preſumed to deſcend to the Heir 
to anſwer it. 2 

The ſecond Operation of the Warran- 
ty was by Way of Voucher; for, as in 
the Feudal Contract the Tenant vouched 
the Feudal Lord to defend his Poſſeſſion; 
ſo in the expreſs Warranty, the Purchaſer 
vouched his Warrantor, who took the De- 
fence of the Eſtate upon him; and as no 
Man could vouch the Lord but the Te- 
nant, ſo no Man could vouch the War- 
rantor. but he that brought himſelf within 
the Words of the Contract, becauſe there 
was no Contract to defend the Poſſeſſion 
to any Body elſe. But as the Lord, by 
Acceptance of Homage from the Diſſeiſor, 
was barred from claiming the Lands; ſo 
the Warrantor, having received a Recom- 


K pence, 


129 


1.30 


Of Warranty. 


pence, was rebutted from claiming the 
Land itſelf. | 

The Third is by Writ of Varrantia 
Chart, which alſo could only be brought 
by the Party to ſuch Contract; for the Te- 
nant by Homage Anceſtrel might have 
had his Warrantia Charts againſt his 
Lord, to ſubje& the Lands of his Lord to 
anſwer the Feudal Contract. And when 
the Aſſiſe was invented, in which a Man 
could not vouch ; and when alſo by Weſtm. 
I. c. 40. a Man could not vouch out of the 
Degrees, unleſs in both Caſes the Party 
was preſent; oi. Booth. 278. then this 
Writ came more into Uſe; and upon ſuch 
Actions, where they could not vouch and 
have Proceſs ad Warrantizandum, they 
requeſted a Plea, and the fame was done 
in the Caſe of expreſs Warranty. But it 
is to be noted, that in Caſe the Warran- 
tee is impleaded, he muſt requeſt a Plea; 
and when he has ſo done, he may bring 
his Warrantia Charts, and recover at any 
Time till Exccution actually executed. 
But if he be turned out of Poſſeſſion, then 
he can have no Warrantia Charte; for 
the Warranty in the Feudal Contract is 
to the Tenant, and in Reſemblance there- 
of, the expreſs Warranty is only to the 
Tenant of the Land. Hale's Fitz. 135. 


'The 
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The Words that create a Warranty 
were firit anciently the Reſervation of 
Homage, for the Reaſons given in 'Ho- 
mage Anceſtrel, as plainly appears by the 
Statute of Bigamis. Vid. 275. 276. Se- 
condly the Word Ded7, to hold of the 
Donor and his Heirs; for when ſuch Te- 
nure was erected by the ſaid Words, it 
was ſuppoſed that the Services reſerved 
were a perpetual Recompence for ſuch 
Tenure, and therefore ſuch Warranty was 
perpetual. Thirdly, Dedi, to hold of the 
Lord of the Fee, was ſettled by the Sta- 
tute of Bigamis, c. 6. to contain a War- 
ranty, during the Life of ſuch Donor ; 
becauſe the Lord might avow upon his 
old Tenant, that was already in his Ho- 
mage, during Life ; and therefore againſt 
the tortious Entries and Diſtreſſes of the 
Lord, it was neceſſary that he ſhould be 
protected; and it was alſo thought then a 
Point of Honour that no Man ſhould ſee 
his own Gifts invalidated without eptring 
into the Defence of them; and anciently 
perhaps being taken into the Lord's Ho- 
mage created Warranty. Fourthly, By 
the Word Harrantizo, which contains as 
expreſs a Warranty as if there had been 
an Homage reſerved tothe Warrantor, &. 
733. Warranties at Common I.aw are 
of two Sorts; firſt, thoſe commencing by 
Diſſeiſin or Wrong; and fecondly, bind- 
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ing Warranties. 'The firſt are where the 

Anceſtor that makes the Warranty is 

Partner to the Wrong, and ſuch Warran- 

ties are not obliging ; becauſe it cannot be 

preſumed that one who is ſo unjuſt as to 

do Wrong, will be fo juſt as to leave a 

Recompence to his Heir ; wherefore ſuch 

Contracts are wholly rejected as colluſive, 

Sect. 698. and founded on no Conſideration, All 

5. 79% other Warranties were binding at Com- 
mon Law; for a Recompence was pre- 

ſumed to be given, which was then either 

in Land, by Way of Exchange, or in 

Money, which was turned into Land, and 

deſcended to the Heir; and therefore the 

Time of T.imitation for the Heir to claim 

was during the Life of the Anceſtor ; other- 

wife the Eſtate of the Purchaſer, which 

ſubſiſted on the Warranty of the Anceſt- 

or, ſhould never be defeated by ſuch Heir, 

that ought to defend it ; and if ſuch War- 

ranties were not binding, there might have 

bl. been many ſecret Conveyances for the Be- 
| nefit of the Heir, to defraud the Purcha- 
| 
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fer. And in that Age, when the Building 
| up of Families, and Eſtabliſhing them in 
} Seats and Tenures, was the whole Buſineſs of 
"10 the Times, they preſumed that no Man 
| 


would deſtroy his Heir's Right for his 
own preſent Advantage. As to theſe bind- 


ing Warrantics, there are ſome altered by 

I! the Statute . "The firſt Statute is that of 

j | | 2 4 | Cloceſt. 
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Ghceft. c. 3. which ſays that Tenant by 
the Curteſy ſhall not, by his Deed with 
Warranty, bar the Heir of the Land de- 
ſcended to the Mother, further than Aſ- 
ſets deſcend from ſuch Father; for the 
Eſtate being created by the Law only for 
Life, it was fit to prevent ſuch Father 
from graſping the Fee. If Aſſets deſcend 
from the Father by the expreſs Meaning 
of the Act, the Purchaſer ſhall retain fo 
much of the Land of the Mother. But 
if Lands afterwards deſcend, ſuch Purcha- 
ſer muſt plead the Warranty, and may 
have a Sire facias for ſo much of the 
ſame Land, as Aſſets ſhall afterwards de- 
ſcend, in Lieu thereof. 

The next Statute was that of I/e/tm. 2. 
De donis, which took from Tenant in 
Tail the Power of Alienation. Now this 
firſt formed the Diſtinction between the 
Lineal Warranty and Collateral ; for be- 
fore that Statute all Warranties were bind- 
ing to the Heirs at Law, as well where 
a Man had Title to the Lands, as where 
he had not ; for after ſuch Warranty and 
Acquieſcence, a Recompence was pre- 
* to deſcend inſtead of the Land it- 
elf. 

But the Statute De donis only barred 
the Alienation of Tenant in Tail; there- 
fore the Lineal Warranty was within the 
Statute, but the Collateral Warranty was 
left as it was by the Common Law ; but the 
K 3 Difficul- 
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Difficulty is to obſerve how the Diſtincti- 
on aroſe between the Lineal and Collate- 
ral Warranty; and for this we muſt go 
back to the Conſiderations already men- 
tioned, touching the Alienations. Firft, 
Originally the Perſon aliening conſulted 


his Lord, and a Fine for Alienation was 


paid, and the Alinee was received 1n- 
to the Homage, and conſequently into the 
Warranty/ of the Lord of the Fee. Se- 
condly, Towards the latter End of the 
Barons Wars, Tenants began to alien to 
hold of themſelves, to ſave the Fine, and 
then they made expreſs Warranties in ſuch 
Conveyances, to bring the Feoſſor into the 
Defence of the Land, who brought in the 
Lord of the Fee; and this was confirmed 
by Magna Charta, fo there was enough 
to anſwer the Lord's Diſtreſſes; but ſome- 
times they then aliened to hold of the 
chief Lord, and then the Lord might have 


taken the Feoffor, that was in his Homage, 


for his Tenant during Life; but afterwards 
could not avow upon his Heir that never 
was in his Homage at all; and therefore 
was obliged to take the Alienee after the 
Death of the Alienor. But before they 


were taken into ſuch Lord's Homage and 


Warranty, they uſed to agree for the Fine ; 
and therefore in ſuch Caſes, the Warranty 
by Dedi was during the Life of the War- 
rantor. Thirdly, To quiet Difleiſins, that 


were uſually very frequent in thoſe un- 


ſettled 
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ſettled Times, between neighbouring Feu- 
daries (and from thence called Deadly 
Feuds), it was uſual for ſuch Diſſeiſors to 
purchaſe Warranties from ſome Anceſtor 
of the Family; and this gave a Right to 
ſuch Difleifor ; for it might be eaſter to 
compound with the Anceſtor, than with 
the Party to whom the Wrong was actu- 
ally done; and then to quiet Mens Poſ- 
ſeſhons ſuch Warranty bound, if the Own- 
er acquieſced under his Expectations from 
ſuch Relations. Fourthly, The next Step 
was on the Statute of Cuia Emptores, 
when they aliened to hold of the chief 
Lord, and the Lord being then compel- 
lable to receive ſuch Perſons into his Ho- 
mage, was not obliged to Warranty. Up- 
on the firſt three Points the Law had 
ſtood, at the making the Statute De donis, 
which was only a general Appointment 
that the Will of the Donor ſhould be ob- 
ſerved ; ſo that the Tenant. in Tail ſhould 
not alien to the Diſinheritance of the Iſſue, 
and of him in Reverſion. But it was left to 
the King's Courts to mould ſuch Eſtates, 
and to make Rules and Orders to prevent 
ſuch Alienations, and none were more ne- 
ce than to reſtrain theſe Warranties, 
The firſt Order or Rule that was taken in 
this Caſe, was that the Warranty of Te- 
nant in Tail, or of any Perſon in Title 
under the Tail, ſhould be no Bar, uuleſs 
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Aﬀets deſcended. 'This was made accor- 
ding to the Platform of the Statute of G- 
ceſter ; tor they thought it was equal to 


make the ſame Rule as to Tenant in Tail, 


as they had made in Parliament for Te- 
nant by the Curteſy, 072. That the War- 
ranty ſhould be no Bar, unleſs the War- 
rantor left an equivalent Eſtate to deſcend ; 
but if no Aſſets deſcei.ded in the Caſe of 
Tenant in Tail, they might have a Hire 
facias for the Aſſets, and nor for the 
Land intailed. But in the Caſe of Tenant 
by the Curteſy, the Scire facias was for 
the Land, on the Part .of the Mother, 
which was the very Land aliened, and not 
for the Aſſets deſcended ; and the Reaſon 
of the Difference was, becauſe if the Scire 
facias had been for the Land intailed, then 
if the Aſſets had been aliened, the Iſſue 
in the next Deſcent might have come 
again with his Formedon, 1 Inſt. 366. and 
not only Tenant in Tail himſelf, but all 
other Perſons Lineal in that Title were 
debarred from making ſuch Warranties ; 
for the Eſtate-Tail was deſigned by the 
Act to continue to all Generations; and if 
they had permitted the next Heir, though 
he was not in Poſſeſſion of the Tail, to 
have barred it by his Warranty, then might 
the Father and Son by their Warranty 
have barred the Tail, and deſtroyed the 
Perpetuity the Statute deſigned. The ws 
| con 
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cond Order was, that the Collateral War- 
ranty was not within the Statute ; for the 
Statute only appointed that the Will of the 
Donor ſhould be obſerved, that the Te- 
nant in Tail ſhould not alien to diſinherit 
his Iſſue, which they extended to all Li- 
neals, for the Reaſon aforeſaid ; for other- 
wiſe the Will of the Donor could not be 
obſerved. But they could not in any Man- 
ner of Reaſon extend it to Collaterals that 
were not to take by the Gift, and there- 
fore could not be forbidden to bar by their 
Warranty. Again, It would be very hard 
to appeaſe the Feuds and Diſſeiſins touch- 
ing Eſtates-Tail, if the Anceſtor could 
not bar it by Collateral Warranty, which 
of old commonly ended ſuch Contenti- 
ons. Nor could there be any Exchanges 
by any Anceſtors of the Family, in order to 
better the Eſtates of the Iflue, if ſuch Col- 
lateral Warranty were not a Bar. And 
they did not in this Caſe oblige the Te- 
nant to ſhew Aſſets ; for Aſſets were pre- 
ſumed, as it was before, if the whole Mat- 
ter was tranſacted during the Life of Te- 
nant in Tail; and he did not enter to diſ- 
annul it; therefore according to the Text, 
Seck. 708. If the Tenant in Tail diſcon- 
tinue the Tail, and die, leaving three Sons, 
and the middle Son releaſes with Warran- 
ty to the Diſcontinuee, this is a Collateral 

War- 
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— to the eldeſt Son, and Lineal to 
the youngeſt, cauſa qua ſupra. 

If Land be — Re den and the 
Heirs Male of his Body, and for Default 
of ſuch Iſſue, to the Heirs Female, and 
hath Iſſue a Son and a Daughter, the Son 
may bar the Daughter by his Warranty, 
Sect. 719. becauſe the Son is not Lineal 


in the Tail, quoad the Females. And the 


Rule of the Court only extends to Line- 
als barring their ſubſequent Heirs; and 


they made no Rule in Relation to Colla- 


terals, but they were left as they were at 
Common Law; for they thought that the 


Alienations were ſufficiently prevented, if 


all Perſons that came in of the ſame 'Tail 
were prohibited from barring their Iſſues, or 
joining in any Warranty to defeat ſuch 
Tail; but as to thoſe that were not ſeiſed 
by Force of that Entail, there was no Rea- 
ſon to nullify their Warranties to main- 
tain the Will of the Donor, ſince they had 
no Intereſt in ſuch Gifts, and therefore 
were not obliged by the Words thereof 
to maintain it; and therefore the Son, that 
had no Intereſt in the Entails guoad the 

Females, might bar it by his Warranty. 
Now in the Homage Anceſtrel, the 
Lord was obliged to defend his 'Tenant, 
and find him a Champion, if he were 
impleaded ; for if it had not been ſo ordain- 
ed, all thoſe Tenures would have been 
preca- 
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precarious, becauſe the "Tenant having no 
Feudaries, could not himſelf have defend- 
ed it. So in the expreſs Warranty, in 
Reſpect of the Recompence given, the 


Warrantor and his Heirs are obliged to 


defend the Land, and to find a Champion 
where the Trial was by Battail. 

It is alſo to be noted, that if an Infant 
be diſſeiſed, and the Anceſtor of the In- 
fant releaſes to ſuch Diſſeiſor with War- 
ranty, and dies during the Nonage of the 
Infant, this is no Bar; but if ſuch Anceſ- 
tor releaſes during the Nonage, and after 
the Infant comes of full Age, and then 
ſuch Warranty deſcends, then is the In- 
fant barred ; becauſe where the Infant has 
the Right of Poſſeſſion, no Laches can 
be imputed to him, nor is he a competent 
Judge of what is a ſufficient Recompence; 
and therefore his Acquieſcence cannot be 
conſtrued to his Prejudice; and therefore 
he ought not to be barred, if he doth not 
enter during his Minority. But if only a 
Right of Action deſcend to the Infant, 
then he is barred by the Collateral War- 
ranty of his Anceſtor, though it deſcends 
during his Infancy, becauſe then the Infant 
has only a Right of Propriety ; and ſuch 
Rights are recovered in real Droitural Ac- 
tions, where Battail is joined, and then the 
Parol muſt demur till the Infant comes of 
full Age, becauſe the Infant cannot fight 

| himſelf, 
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himſelf, as the Method was anciently a- 
mong thoſe Barbarous Nations. Nor can 
he appoint a Champion during his Non- 
age ; and when he comes of full Age, he 
muſt be barred, becauſe he ought to de- 
fend the Lands to the Tenant, and to pro- 
cure him a Champion; and therefore to 
ſuch Rights of Propriety the Warranty 
is a Bar, though it deſcend during his 
Infancy. Sect. 726. Co. Lit. 380. If an 
Anceſtor deviſe Lands deviſeable with 
Warranty, as in Set. 734. ſuch War- 
ranty doth not bind, becauſe the Eſtate 
begins after the Death of the Anceſtor, 
and conſequently there can be no Laches 
in the Heir, ſince the Warranty did not 
commence till after the Deceaſe of the An- 
ceſtor; and therefore there is nothing to 
be preſumed from ſuch Acquieſcence. 
8&condly, There can be no Recompence 
given by the Anceſtor, ſince the Eſtate be- 
gins after his Deceaſe. Thirdly, There 
are no Parties to ſuch Contract; for the 
Anceſtor is not in Being at the 'Time when 
ſuch Contract has Force, and the Heir is 
not Party thereunto. But .if a Man war- 


_ rants the Land in Fee, and takes back an 


Eſtate for Life, as in Set, 744. this doth 
not deſtroy the Warranty, becauſe here a 
Recompence is preſumed to be given for 
the whole Fee ; and there was Laches in 


the Heir for not claiming it during the wet 
0 
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of the Anceſtor, and there was a Party 
to ſuch Warranty, at the Time the Con- 
tract had its Being, The Warranty, 
like all other Contracts, may be releaſed 
and diſcharged; and if the Warrantor be 
attainted, ſo that he can have no Heirs, 
no Man can be barred by Force of ſuch 
Warranty; becauſe in theſe Caſes there 
can be no Recompence preſumed to de- 
ſcend to the Heir. FVide Set. 785. 6. 


7. 8. 


Of Homage Anteſtrel. 


HE old Authors, that have beſt ex- 
plained our Eng/iſh Law, tell us 
that there is a mutual Bond between Lord 
and Tenant. Tanta and talis connexto 
inter Dominum & tenentem quod tantum 
debet Dominus tenenti, quantum tenens 
Domino, pr.eter ſolam reverentiam. So 
that as the Tenant was bound to defend 


the Lord, ſo alſo the Lord in his Turn 


was bound to defend his Tenant. And 
anciently, when their Way of Trial was 
by Battail, ſuch a Connexion was abſo- 
lutely neceſſary; becauſe if the Lord was 
impleaded, it was neceſſary he ſnould have 
Champions in the Trial by Battail, to make 
out his Right; and therefore the Tenants 
were the Lord's Champions, who were 
obliged to be Freemen; for the ancient 

| | Form 
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Form was, that they ſhould defend per 
Corpus liberi homints. Now when the 
Tenant was impleaded, who did not thus 
retain Champions, he uſed to vouch his 
Lord to defend him by his other Free- 
men. Now this Warranty, in the ancient 
Tenures, had three Effects. Firſt, To 
rebut the Lord and his Heirs from claim- 
ing any Right to the Land; for the Ho- 
mage in thoſe Times was thought an E- 
quivalent to the Land itſelf; becauſe the 
Lord had ſuch an Addition of Strength 
and Honour from the Service of his 'Te- 
nant, that it was more to their Reputati- 
on and Defence, than the having the Poſ- 
ſeſſion itſelf; and therefore the ancient 
Maxim was Oued Hemagium repellit per- 
quifitum. So that if the elder Brother 
had enfeoffed the ſecond, reſerving Ho- 
mage, and had received Homage, and then 
the ſecond Brother had died without Iflue, 
it ſhould have deſcended to the youngeſt ; 
for Nemo poteſt e ef e teneus & Dominus, & 
Homagium repellit perqui ſitum. And the 
Law ſeemed to incline that the Lords, up- 
on no Pretence of Right, might enter up- 
on their Tenants, and uſe the great Power 
they then had to their Oppreſſion. So that 
if the Lord had accepted Rent from the 
Diſſeiſor, he could not aſterwards enter 
for an Eſcheat, though the Diſleiſce died 
without Heirs. But if a Diſſeiſor comes 
8 above ſuch Tenancy, and without ſuch 
Acknow- 
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Acknowledgment to the Lord ; then it 
ſeems the Lord, if he hath Right, may en- 
ter, and is not repelled by his own Homage 
from aſſerting ſuch Right; but though the 
Lord's Accepting Homage from the Diſſei- 
ſor barred him from any Right to the 
Land, yet it did not bar his Title of En- 
try for a Condition broken or Forfeiture, 
or on the Eſcheat of ſuch Diſſeiſor; for he 
took it under the ſame Feudal Conditions 
as the Diſſeiſee had it, of which ſee more 
in Tit. Warranty and Tit. Releaſes that 
enure by Way of Extinguiſnment. Second- 
ly, As the Feudal Contract repelled the 
Lord from claiming; ſo in Caſe any 
Stranger claimed, the Lord was vouched ; 
and if he did not defend the Tenant, he 
recovered in Recompence againſt him; and 
this was, that the Tenant in the Lord's 
Homage might have a quiet Poſſeſſion, 
and the Lord might not abet any third 
Perſon to overthrow his Title, and there- 
fore the Champions of the Manor were 
brought in to defend the Title of the Tenant 
in Queſtion, Thirdly, By Writ of Warran- 
tia Charte, and this the Tenant by Ho- 
mage Anceſtrel had, as well as the Perſon 
that had an e Waranty. Fitz. Nat. 
Brev. 134. for the Feudal Charter was 
the Foundation of ſuch Writ, and there- 
fore the Writ runs Unde Chartam habet 
at this Day; and upon ſuch Writ he may 
I give 
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ive the Homage Anceſtrel in Evidence; 
the Preſcription ſupplies the Place of 

a Charter loſt and worn out by Age. And 
note, that in theſe Actions of Warrantia 
Charts, and by Voucher, he ſhall reco- 
ver in Recompence any Land that the 
Lord had ; but otherwiſe it is an expreſs 
Warranty ; for there he ſhall only reco- 
ver the Land deſcended; and the Reaſon 
of the Difference is, becauſe when the old 
Feudal Contracts grew to be immemori- 
al, they could not diſtinguiſh which Lands 
deſcended from the Anceſtor that made the 
Grant ; and therefore all Lands were li- 
able to ſuch Feudal Contract, leſt the Te- 
nant ſhould be ouſted of his Defence. 
This Sort of Tenure has been totally de- 
ſtroyed by the free Liberty of Alienation ; 
for before the Statute of Ca Emprores, 
the Lord uſed to licenſe an Alienation, 
and they then ſeemed to ſucceed into the 
ſame Homage, and to have had the ſame 


Defence from the Lord; but when the Stat. 


o came that gave Tenants a free Pow- 
er of Alienation, the Tenants uſed to alien 
with expreſs Warranty, and ſo they uſed 
to dereign the Lords Warranty; and 
when the Lord aliened, they uſed to have 
an expreſs Warranty from their new Lord; 
otherwiſe they would not attorn; and if 
they did, it was reputed their own Folly. 
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ſtate at Will, yet tis in this diffe-“ 

rent from other Eſtates at Will; 
that it doth not determine upon the Copy- 
holder's Death, but deſcends to his Heir, if 
it be any Eſtate of Inheritance. The Rea- 


ſon of this ſeems to be, becauſe upon Co- 


pyhold Eſtates Villain Tenures were uſual- 
ly reſerved, and theſe Eſtates were given 
to Villains; therefore no other Eſtates 
could be granted to them but at Will; for 
otherwiſe they had been infranchized, as it 
ſeems. But to prevent the frequent End- 
ing of theſe Eſtates, they granted them in 
Fee, but yet at the Will of the Lord; and 
according 1 to my Lord Coke, notwith(tand- 


ing ſuch Grant, they were entirely at the 


Will of the Lord, who ouſted them when 
"*hs he 
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he pleaſed, without any Reaſon ; which be- 
ing a very great Inconvenience, it ſeems it 


was altered by ſome poſitive Law (tho 


that docs not appear) which preſerved their 
Eſtates to them, doing their Services, but 
yet left them as it found them, to have E- 
ſtates only at Will. 

A Copyholder cannot transfer his Eſtate 
but by Surrender; the Reaſon is, becauſe he 
has only an Eſtate at Will, which is deter- 
mined when he takes upon him to grant it 


over; for that is a plain Declaration of his 


Intent, that he deftgns to hold the Land no 
longer; ſo that he muſt ſurrender to the Lord, 
and then he may grant another Eſtate at 
Will, which now the Lord is compellable 
to do to him to whoſe Uſe the Surrender 
is made. Becauſe the Coyyholder now 
has that ſettled Intereſt and Eſtate in the 
Land, that his Heirs ſhall inherit the 
Land, whether the Lord be willing or not ; 
and ſo a Copyholder hath Power over his 
Eſtate, and not the Lord; therefore 21 
Ed. 4. Brian ſaid, that if the Lord enter 
upon his Copyholder, .he might have Treſ- 
pals. So far is it now from being a De- 
termination of the Copyholder's Eſtate. 

A Copyholder in Fee, may ſurrender, 
reſerving Rent, with a Condition of Re- 
entry for Nonpayment, and he may re- 
enter for Nonpayment ; for having a Fee- 
ſimple according to the Cuſtom of the Ma- 

nor, 
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nor, he may reſerve what Profits he pleaſes 
out of it, by the ſame Reaſon as he may 
diſpoſe of it as he pleaſes. And ſince by 
Cuſtom an Eſtate at Will is deſcendable, 
the Deſcent is ordered and governed by 
the Rules of the Common Law. For 
thoſe Reaſons, that govern the Deſcents at 
Common Law, are drawn from the Na- 
ture of Deſcent and Diſpoſition of Eſtates af- 
ter the owner's Death; and are grounded up- 
on thoſe Reaſons that ſeem to warrant ſuch a 
Diſpolition of the Eſtate, and are not taken 
from the Nature of the Land or thing that is 
diſpoſed of, and therefore may as well, and 
with as good Reaſon, be applied to the Diſ- 
poſition of Copyhold as Freehold Eſtates ; 
ſince tis not the Nature of the Thing diſ- 
poſed of, that is to rule or govern either in 
one Caſe or in the other. And therefore, 
where a Copyholder by Licence made a 
Leaſe for Vears, and the Leſſee entered, 
and the Leſſor died, having Iſſue a Son 
and a Daughter by one Venter, and a Son 
by another, then the eldeſt Son dies: Ad- 
judged that the Daughter of the whole 
Blood ſhould inherit, becauſe the Poſſeſſi- 
on of the Leſſee for Vears was the Poſſeſ- 
ſion of the elder Brother, who may have 
Poſſeſſion before Admittance; for in that 
Caſe he was not admitted; for if it be rea- 
ſonable in ſuch Caſe at Common Law to 
keep the Inheritance out of the half 3 

L 2 0 
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ſo tis in Copyhold Eſtates. But if the Bro- 


ther do not get Poſſeſſion, the Siſter cannot 


inherit; for then he hath only a Right to 
the Lands as Repreſentative of his Father, 
which Right ſhe is not capable of having, 
becauſe ſhe is not Repreſentative of the 
Father. But when he has gotten Poſſeſſi- 
on, he hath then an Eſtate in the Lands 
deſcendible to him and his Heirs, and the 
Siſter is his Heir; and tho' he has the 
Lands as Repreſentative of his Father, yet 
he hath them to him and his own Repre- 
ſentatives. But when he never got Poſſeſ- 
ſion, he never executed the Power he had 
of taking the Lands to him and his Re- 
preſentative ; ſo that this Power devolves 
upon the younger Son as Repreſentative of 
his Father ; for the Law gives the Eſtate 
to him and his Repreſentative, who is 
Repreſentative of the dead Perſon. Now 
when he that is Repreſentative to the 
dead Perſon, doth not get actual Poſſeſſion, 
and ſo veſt the Eſtate in him and his Heirs, 
he hath no Power over the Lands, and 
therefore can make no Leaſe or Diſpoſition 
of them by Feoffment ; becauſe tho' he 
hath a Right to be abſolute Owner of the 
Lands, yet is he not actually fo till En- 
try, becauſe till then in Fact he hath no 


Poſſeſſion; and therefore there is no Rea- 
fon by a Fiction of Law to create him a 


Poſſeſſion. And ſo he never having had 
. the 
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the Lands to him and his Repreſentative, 

he muſt take that is Repreſentative to the 

dead Perſon, which is the younger Bro- 

ther ; and this alſo may be a Reaſon why 

he that claims by Deſcent, muſt make him- 

ſelf Heir to him that was laſt actually ſei- 

ſed of the Freehold. But tho' Copyhold 

Land be governed by the Rules of the 
Common Law, concerning Deſcents, yet it 
partakes not of the Nature of Freehold 

Land in other Reſpects. For tis not Aſ- 

ſets in the Heirs Hands, neither ſhall a 
Woman be endowed, Husband Tenant per 
Curtefie, unleſs by ſpecial Cuſtom ; neither 4 Co. 23. 
ſhall a Deſcent toll an Entry. The Rea- 3* * 
ſon ſeems to be, becauſe the Eſtates of 
Copyholders were at firſt only Eſtates at 

Will, and at the abſolute Diſpoſition of the 
Lord; and there hath not ſince been any 
Proviſion made for thoſe particular Caſes. 

For my Lord Coke ſays, that Copyholders 4 Co. 22. 
have only a Fee-ſimple ſecundum quid ; * 

that tho' they are Tenants at Will, yet 

their Eſtates ſhall deſcend to their Heirs, 

and not be determined by their Death ; 


and not be ſubje& to the Will of the Lord, 


as other Eſtates at Will are (which it 

ſeems was introduced in Fayour of them 

by ſome politive Law, tho' no Footſteps of 

it appear now); but not ſimpliciter to have 

all the collateral Qualities of Eſtates in Fee- 

imple at Common Law, in which Reſpects 
| SO that 
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that poſitive Law ſeems to have left them 


Co. Cop. 
114 


at large as before. 

My Lord Che ſays in his Copyholder, 
that if the Leaſe for Years determine, and 
the elder Brother dye before Entry, that 
the younger Brother ſhall inherit; for 
when he has once got Poſſeſſion, which he 


had by the Poſſeſſion of his Leſſee for 


Years, then it ſeems he has made the E- 
tate deſcendible to him and his Heirs. But 
perhaps it will be ſaid, that the Poſſeſſion 
of the Leſſee for Years is only the Poſ- 
ſeſſion in Law of the Brother, and not in 
Fact, becauſe he can get no Poſſeſſion ; 
and it would be inconvenient to carry the 
Eſtate to another Family, if the elder Bro- 
ther die before Entry; but when this E- 
ſtate for Years is ended, then ſince he may 
get a Poſſeſſion by Entry, tis required by 


Law. But then on the other Hand, if by 


the Poſſeſſion of the Leſſee for Years, he 
had an Eſtate deſcendible to him and his 
Heirs, how comes this Eſtate to be deveſted 
by the Expiration of the Leaſe for Years? 
"Tis urged on the other Hand, that Poſſeſ- 
ſion was but feigned, and is now gone; but 
yet if the Brother were once in Poſſeſſion, 
and then were diſſeiſed, it ſeems the Siſter 
ſhould inherit, tho' the Poſſeſſion of the el- 
der Brother were gone. But the Poſſeſſi- 
on of the Leſſee was the Brother's Poſſeſſi- 
on ny; by Suppolition of Law, to * 

im 
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him out where he could get no Poſſeſſion; 
and therefore when that Eſtate for Years 
is gone, the Law removes the Aſliſtance it 
ave before, becauſe now he may get Poſ- 
con, and ſo ſets the Matter between the 
Brothers, as it would if there had been 


no Leaſe for Years. Jdeo Cure de hoc. 
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The Heir before Admittance may enter 22 22. 


and take the Profits; for perhaps there 
may not be a Court holden in a great 

while afterwards. Such Heir may ſurren- 
der to the Uſe of another before Admit- 
tance, but not to prejudice the Lord of his 


Fine. Ouere whether the Lord in ſuch 1 Leo. 


his Fine, and if he do, what Remedy = 
is for the Fine. 


Caſe muſt admit before the Heir has paid“ 


The Admittance of 'Tenant for Life is is 4 Co. 22. 


the Admittance of him in Remainder, be- 


Mad. 


cauſe they make but one Eſtate; | but the Rep. 120» 


Lord ſhall have a Fine for the Remainder- 
Man's Intereſt, but the Remainder-Man 
need not pa pay it till after the Death of Te- 
nant for Life, for then he becomes Tenant 
to the Lord. Mich. 8. V. z. in B. R. Per 
Holt. 'The Admittance of Tenant for 1 .ife 
is the Admittance of him in Remainder, ſo 
as to veſt the Eſtate, but not to prejudice 
the Lord of his Fine; for after the Death 
of Tenant for Life, he . ſhall 
be Gs again, 2 | 


L 4 a Tis 


305.7. 


x 52 
1 Leo. 4. 
Mo. 128. 


3 Co. 7. 


Cro. Car, 


42. 3. 
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"Tis enacted by the 31 H. 8. c. 13. That if 


any Abbot, Oc. ſhall make any Leaſe of 
Lands, (5c. in the which any Eſtate for Life 
then was in Being, then every ſuch Leaſe to 
be void. A Copyhold was let for Life by 
Copy, and then the religious Houſe granted a 
Leaſe of it to another for ninety Years; and 
it came to be a Queſtion whether this was a 
void Leaſe, and the Doubt was whether 
a Copyhold Eſtate for Life were within 
the Words of the Act, in which (any E- 
ſtate or Intereſt for Life, c.); and it was 
reſolved that the Leaſe was void, and 
that the Copyholder had an Eſtate or In- 
tereſt for Life. And in the handling this 


Caſe ſome general Rules were laid down 


for the Expoſition of Statutes, where they 
ſhould extend to Copyhold Eſtates, and 
where not. When a Statute alters any In- 
tereſt, Tenure, Cuſtom, Service of the 
Manor, or doth any thing in Prejudice, 


either to the Lord or Tenant, there the 


general Words of an Act of Parliament 
will not extend to Copyholds ; but when 
an Act is generally made for the Good of 
the Common Weal, and no Prejudice ac- 
crues to the Lord, c. there Copyholders 
are oſten bound. And this Reaſon, as it 
ſeems, was the Ground the Judges went 
upon in the Reſolution before; for there 


was an Act of Parliament made for the 
King's Advantage, to prevent the Aliena- 


tion 
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tion of thoſe Lands that were to come in- 
to the Hands of the King; and it was no 
Prejudice to the Lord to hinder granting 
future Eſtates, ſo long as it permitted the 
granting preſent Intereſts. And in this Caſe 
was ſomething touched concerning the great 
Controverſy of entailing Copyhold Lands. 
And 'twas held per tot. Curiam, that gene- 
rally Copyhold Lands could not be en- 
tailed; becauſe if the Stat. Veſt. 2. brings 
in a new Eſtate, as an Eſtate-Tail is, then 
it muſt introduce a new Tenure, 9/2. the 
Donee to hold of the Donor, which comes 
within the Rule before of a general Act, 
not binding Copyholders in ſuch a Caſe. 


Another Reaſon was, becauſe the Words 


of the Stat. De Donis are quod voluntas 
donatoris, &c. ſo that what may be intail- 
ed within that Act of Parliament, muſt be 
given by Charter in Tail; and Copyholds 
are not given by Charter in Tail, but by 
Surrender and Admittance. 'That a Sur- 
render and Admittance is no Alienation by 
Deed, ſee Litt. Sc. 74. For tis there 


ſaid an Alienation by Deed is a Forfeiture. 


Again, that Copyholds cannot be entailed, 
was alſo reſolved in the Caſe of Rozwden 
againſt Maſter. In both theſe Caſes 'twas 
objected againſt entailing Copyhold Lands, 
that it would introduce a Perpetuity, be- 
cauſe no Fine or Recovery could be ſuffer- 
ed of them, and ſo the Owner cannot diſ- 


poſe 
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Cro. Car. 
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Cro. El. 
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poſe of them. 'Thus far then went the 
Reſolution of the Courts in both Caſes, 
that Copyholds are not generally with- 
in the Stat. De Donis. But then when 
twas objected by ſome, that where there 
hath been a Cuſtom for entailing Copy- 
hold Eſtates, there the Stat. De Dons co- 
operating with the Cuſtom, ſhould extend 
to it. But the Lord Chief Baron anſwer- 
ed that twas all one, and that no Cuſtom 
could make the Statute extend to Copy- 
holds; becauſe all the Eſtates at Common 
Law were Fee-{imple, as Litt. ſays; and 
ſo there could be no Cuſtom to entail Co- 
pyhold Lands before the Statute; and ſince 
there could not be ; becauſe no Eſtate in 
Copyhold is grantable, but what hath been 
grantable Time out of Mind ; and the Sta- 
tute De Donis is within the Time of 
Man's Memory. But this was not the 
Reſolution of the Court, but only my 
Lord Chief Baron's Opinion. In the Caſe 
of Rowgden ver. Malſter, a Copyhold was 
ſurrendred to the Uſe of the Copyholder's 


Will, who deviſed it to F. in 'Tail, Re- 


mainder to H. in Tail, &c. F. hath Iſſue, 
and ſurrenders to the Uſe of his Wife for 


Life; twas adjudged, that ſince the Jury 


found 'twas not the Cuſtom of the Manor 


to have an Eſtate-Tail in a Copyhold, 
that 7. had a Fee-ſimple conditional; and 
that by his having of Iſſue, he had per- 


formed 
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Roll is, as if a Man be ſeiſed of a Manor, 


= See # I 8 * * 9 VT 
% EE ERS SAMS —_—— 
* a 


— 


intailed was, that no 


Copyhold 'Tenures. 155 
formed the Condition, and the Surrender 
to the Uſe of his Wife was good. 

One Argument againſt Copyholds being Cro. El. 
could be levied, 3 = 
or Recovery ſuffered, becauſe a Warranty 2. 
cannot be annexed to an Eſtate at Will. 
There's a Caſe cited in Podger's Caſe, 
where tis ſaid to be adjudged that Copy- 
holds are not within the Stat. De Donis; 
but it doth not ſay, if they be entailed by 
Cuſtom, they are not within the Statute. 

There is the Caſe of Eriſb ver. Rives, Cro. El. 
where twas adjudged, that without a Cu- 
ſtom Copyholds can't be entailed by the 
Stat. De Donis. Theſe are all the Caſes 
that I can find againſt entailing Copyhold 
Lands, none of which go ſo far as to ſay, 
that if there have been an Eſtate-Tail by 
Cuſtom, that tis not within the Stat. De 
Donis, but only the Opinion of my Lord 
Chief Baron, which will be but of little 
Weight when we have ſeen the Precedents 
againſt this Opinion, which I ſhall now 
examine. And Firft, There is Littleton's 
Opinion for the entailing of a Copyhold ; 
for he ſays, that Tenant by Copy of Court- 


Litt. Sec. 


within which Manor there is a Cuſtom 3; 


which hath been uſed Time out of Mind ; 
That certain Tenants within the ſame Ma- 
nor have uſed to have Lands and Tene- 
ments, to have and to hold to them and 

| their 
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1 Inſt, 60. 


Cart. 22. 
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their Heirs, in Fee- ſimple or Fee-tail ; fo 
that there he ſays expreſly, that Eſtates- 
Tail in Copyholds have been Time out of 
Mind, and therefore muſt have been be- 
fore the Statute. But my Lord Coke in his 
Comment on Littleton, in another Place 
ſays, that an Eſtate-Tail may be, by the 
Opinion of Littleton, by the Cuſtom, the 
Statute co-operating with it ; for ſaith he, 
there can be no Eſtate-Tail in Copyholds 
by Cuſtom only, nor no Eſtate-Tail by the 
Stat. only, but the Statute muſt co-operate 
with the Cuſtom. Now the Queſtion will 
be, how this can be reconciled with what 
Littleton ſays; for he ſays, that an Eſtate- 
Tail in Copyholds was 'Time out of Mind 
of Man; and then if Eſtates-Tail were be- 
fore the Statute, the Queſtion is out of 
Doors, whether a Copyhold can be in- 
tailed by Force of the Statute ; for if they 
were entailed at the Common Law, then 
as to them the Statute is but in Affirmance 
of the Common Law. 

It ſeems the Meaning is this, that Eſtates- 
Tail were before the Statute, as to the 
Manner of Limitation by the Cuſtom of 
tome Manors; as that an Eſtate was grant- 
ed to a Man and the Heirs of his Body 
begotten, the Remainder over to another ; 
but that in other Reſpects theſe Eſtates 
were not Eſtates-Tail before the Statute, 


as that the Tenant ſhould no ways alien to 
debar 
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debar his Iſſue, or them in Remainder; or 
that if he made any Diſcontinuance, they 
ſhould have a Formedon in Deſcender or 
Remainder; but theſe Things were intro- 
duced by Statute upon the Eſtate, which 
was the ſame in Limitation by the Com- 
mon Law; and ſo the Statute is ſaid to co- 
operate to make an Eſtate-Tail; and this 
obviates the main Objection againſt entail- 
ing Copyholds by the Statute, 8. That 
every Copyhold Eſtate ought to be grant- 
able Time out of Mind; and if an Eſtate- 
Tail were introduced by the Statute, then 
that Eſtate was not grantable Time out of 
Mind ; for if the Eſtate-Tail were, before 
the Statute, the ſame in Point of Limita- 
tion of the Eſtate, as tis now ſince the 
Statute, then an Eſtate-Tail hath always 
been grantable Time out of Mind, tho' 
ſome other Qualities are now annexed to 
that Eſtate by Act of Parliament, which 
were not ſo before, and which may well 
be ſaid to give the Statute ſome Share in 
the making thoſe Eſtates, ſince they are ſo 
very conſiderable. And that the Quali- 
ties ſhould be annexed to this Eſtate by 
the Statute De Donts, is no Ways unrea- 
ſonable ; for this Act was made to redreſs 
a Wrong at Common Law, and was for 
the general Convenience and Profit of the 
Weal publick ; and the bringing an Eſtate- 
Tail in Copyhold Lands within the * 

1 e 
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De Donis, is no Prejudice to the Lord or 
Tenant, alters no Tenure, Eſtate or Cu- 
ſtom of the Manor, which may any ways 
prejudice any body. 

Tis no Proof of a Cuſtom Time out of 
Mind, to entail a Copyhold, that an E- 
ſtate hath been granted to a Man and the 


| Heirs of his Body, for that may be a Fee- 


{imple conditional; but it muſt be ſhewn 
that a Remainder hath been limited over 
and enjoyed, or that the Iſſue have reco- 
vered after the Alienation of his Anceſtor, 


or the like. 


3 Co. 8. 
5. Lit. 
Sect. 13. 


Cro. El. 


90). Pl. 
Com. 


Thoſe that are againſt the entailing Co- 
pyhold Lands, ſay that the Eſtate- Tail of 
Copyhold Land mentioned by Littleton, 
muſt be underſtood a Fee- ſimple Conditio- 
nal at Common Law, or elfe he contra- 
tradicts himſelf ; for he ſays in another 
Place, that all Inheritances at Common 
Law were Fee; ſimple; but it ſeems that 
may be well enough underſtood of Free- 
hold Eſtates; for one may lay a general 
Rule for all Lands, meaning Freehold 
Lands, which will not extend to Copy- 
hold Lands. 

As that Diſtinction about entailing Copy- 
hold Lands is taken by my Lord Coke, and 


Manſel' ſo of great Authority, yet it is not a ſin- 


Caſe. 


gle Authority, but the ſame Diſtinction is 


taken and allowed in many other Caſes. 


And firſt there is the Caſe of Gurſey ver. 
Sanderſon, 
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Sanderſon, where it is doubted whether a _ — 
2 may be entailed, no Cuſtom be- 1 Leon 
ing found one way or the other; by which 173. Pop. 


it ſeems plain, that if there had been a 


Cuſtom found, there had been no Queſtion Mo. 637. 


but that it might have been entailed. But 
then there is the Caſe of Friþ ver. Rives, 
that an Entail may be of a Copyhold by 
Cuſtom, but not without it. There are 
ſeveral other Caſes warrant the fame Di- 
ſtinction as in the Margin. Thus you may 
| fee the Reaſons both for and againſt entail- 
ing Copyhold Lands. 


It is made an Objection againſt entailing Cro. Car. 


Copyhold Lands, that thereby the Donee *? 
muſt hold of the Donor; and the Donor be- 
ing in the Reverſion, muſt hold of the Lord; 
and ſo the Change of Tenants will not be 
ſo often ; and if the Donee commit any 
Forfeiture, the Donor muſt take Advange 
of it, which would be to the Prejudice of 
the Lord to have the Tenure thus altered. 
To this ObjeRion I think it may be very 
well anſwered, That the Truth of the 
Caſe is not ſo; for the Donee in Tail doth 
not hold of the Donor, but of the Lord, 
as it ſeems every Tenant for Life doth of 
a Copyhold; and this ſeems to be very 
Reaſonable ; for a Copyhold in Fee-ſim- 
ple is not like other Eſtates in Fee-ſimple 
at Common Law, but they are only E- 
ſtates at Will, and ſo he that is the actu- 

al 


x Leo. 1. 
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al Tenant at Will is Tenant to the Lord; 
for it ſeems to me, that becauſe they are 
but Eſtates at Will, there is no Diviſion 
of Eſtates, but he that is actual Tenant at 
Will, hath all the Eſtate, and there is no 
Part or Parcel of the Eſtate left in any 
Body elſe; and that a Tenant in Fee-ſim- 
ple of Copyhold Lands is only he that 
hath ſuch an Eſtate at Will in the Lands, 
as, by the Cuſtom of the Manor, is not to 
determine by his Death ; but that after 
his Death his Heir ſhall be Tenant at 
Will; ſo that when he grants away an 
Eſtate for Life, he has no Eſtate in the 
Lands left in him, but only a Power of 
being Tenant at Will, according to the 
Cuſtom of the Manor, when his 'Tenant 
for Life's Eſtate is ended. And I take it, 
that in the mean time the Tenant for Life 
is Tenant at Will to the Lord, and ſhall 
do the Services; and if he commit a For- 
feiture, the Lord ſhall take Advantage of 
it. And to this Purpoſe there is the Caſe 
of Borenford ver. Packinton, where the 
Cuſtom of the Manor was, that the Wi- 
dow ſhould have her Free Bench ; and it is 
there taken for granted that ſhe ſhall hold 
of the Lord, and be accordingly admitted 
Tenant, and that the Heir ſhall not be ad- 
mitted during her Life, which plainly 
proves that the Courſe of "Tenure of Co- 
pyhold Lands is not like the Tenure of 

Freehold 
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Freehold Lands at Common Law; for in 
that Caſe at Common Law, ſhe ſhould 
hold of the Heir; and though in Eſtates 
at Common Law, the Donee holds of the 
Donor by the ſame Services the Donor 
holds over; becauſe the Statute creating a 
Reverſion in the Donor, the Judges made 
Expoſition according to the Common Law, 
that becauſe a Fee- ſlimple Conditional was 
held of the Feoffor by the ſame Services 
that he held over; therefore the Done 
ſhould hold of the Donor by the ſame Servi- 
ces he held over; but at Common Law the 
Tenant in Fee-fimple Conditional of Co- 
pyhold, could hold of no Body but of 
the Lord ; therefore they cannot hold of 
the Donor that have now an Eſtate-Tail 
in Copyhold Lands, but according to the 
Rule in expounding the Statute De donts ; 
eig. by the Common Law, they muſt hold 
of the Lord, becauſe the Tenant in Fee- 
ſimple Conditional of Copyhold Lands at 
Common Law, held of the Lord and not of 


the Surrenderor. In the Supplement to my ro. car 


IG1 


Lord Ces Treatiſe of Copyholds, there is 44. 


a Caſe cited between Lane and Hill, where 
it is ſaid, That when a Copyholder makes a 
Gift in Tail, he hath no Reverſion but a 
Poſſibility; and the Lord ſhall avow upon 
the Donee, for the Rents and Services, and 
not upon the Donor ; and therefore it was 
there ſaid, that he in Reverſion could have 


no Formedon in the Reverter. 


M A 
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Hob. 11. A Copyholder, by Licence of the Lord, 
i Leo, makes a Leaſe by Indenture for twenty 
19 Years, and then ſurrenders his Eſtate by 
1 Brown. the Name of Reverſion of one Moiety to 
one, and another Moiety to another; and 
it was adjudged the Reverſion paſſed, for 
the Leaſe for Years paſſed out of the E- 
ſtate of the Copyholder, as well as if the 
Leaſe had been made by Surrender. It 
ſeems that which occaſioned the Doubt in 
this was, that the Leaſe not being made by 
Surrender, the Leſſor ſtill continued Te— 
nant to the Lord; and fo whether he 
might ſurrender by the Name of Rever- 
{jon was the Queſtion. This Cafe ſeems 
very much to ſhake the Reaſons I have be- 
fore given why the particular "Tenant ſhall 
hold of the Lord, and not of him that 
created particular Eſtates; that is, that 
there was no Reverſion left in him; but 
yet though ſuch Intereſt may paſs by Name 
of Reverlicn (for any other Name to give 
it will be very hard to find); yet perhaps 
he hath not in Strictneſs ſuch an Eſtate 
in kim. However that be, it ſeems the 
particular Tenant holds of the Lord ; 
therefore if "Tenant in Fee of a Copy- 
hold ſurrenders to one for Years, it ſeems 
| to me that the "Tenant for Years ſhall hold 
C of the Lord; for by Admittance the Lord 
. takes him for his Tenant; but if the Leaſe 
be made by Indenture, there it ſeems he 
holds 
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holds of his Leſſor; for he is not admitted 

Tenant to the Lord. It was held that no 

Attornment was requiſite, becauſe it is the 

Lord that has the Power of chuſing and 

and admitting Tenants, and not the Leſ- 

ſee. It was held likewiſe that the Rent 

was to be divided by the Halfs, according 

to the Reverſion. Having thus examined 

the Reaſons and Authorities for entailing 

a Copyhold Eſtate, after which there can 

be no great Reaſon to doubt but that Co- Recove- 

pyholds may be entailed ; ry ſave 
unom 


It is now requiſite that we ſee the Me- . 


| thod for the avoiding ſuch Entails ; and firſt Rare t. 


I ſhall ſhew that a Recovery with Vouch- & ſemble 


Reaſon- 


er doth not of Common Right bar the able Car 
Entail of a Copyhold ; but that as to the fuit nul 
entailing them, Cuſtom is requiſite ; ſo 3 
without Cuſtom the Entail cannot be cut Freehold 


off. The Reaſons are, that becauſe with- _ . 


out an intended Recompence in Value, no Quezre 


Recovery ſhall bind, and the Surrenderee Car E- 
comes in in the Poſt, by the Lord, and is not __ n 
in in the Per by the Party, and ſo no War- eſt — 
ranty can be annexed to the Copyholder's per Cuſ- 
Eſtate. Beſides, they have only an E- 1 Rol. 
ſtate at Will, to which no Warranty can Abr. 506. 
be annexed of Common Right; for no de, 33% 
Eſtate leſs than a Freehold is capable, by 171. 4 Co. 
Common Right, of having a Warranty 27-6. Cro. 
annexed to it. And accordingly it was ad- = * 
judged in CJuns Caſe, and all the Judges Mo. 358. 
Ms held © 
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Cro. El. held that the Recovery did not bind with- 
59" out a Cuſtom. But there is a Cere whe- 
ther Judgment was given for the Plaintiff 
upon the principal Matter, or no; for it 
ſeems to have been a Diſcontinuance, and 
then the Defendant's Entry could not be 
Cro. El. lawful. There are two other Caſes where 
372-35* this Queſtion came in Diſpute, but was not 
Abr. 506. reſolved. It is held, in the Caſe of Church 
Mo. 637. ver. Miat, that a Recovery by Cuſtom 
may bar, which implies, that without it 
it cannot bar. But in the Caſe of Olacot 
ver. Level, Moor 753. it was agreed 
that a Recovery may be in the Court of 
the Lord, that will bar a Copyhold ; and 
there it is faid generally, and is not put 
upon any Cuſtom. 
Mo. 638. It is debated, whether, if there be a 
1 Rol. - Cuſtom to bar the Iſſue of a Copyhold 
Eſtate by Surrender to one in Fee, whe- 
ther that be good. Moor 188. Numb. 
336. Hill ver. Morſe. | 
1 Sid.ziq Now my Lord Coke ſays, by Cuſtom, 
Style , by Surrender the Entail of a Copyhold 
und, may be cut off. It is held to be a good 
4:z _ Bar of a Copyhold Eſtate for the 'Tenant 
in Tail to commit a Forfeiture, and the 
Lord to ſeiſe and grant to another. Or 
if the Tenant in Tail ſurrenders to the 
Uſe of the Purchaſer and his Heirs, and 
| the. Purchaſer commits a Forfeiture, and 
the Lord ſeiſes and regrants; this is held 
to 
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to be a good Cuſtom to bar the Eſtate- 


Tail of a Copyhold, though the Tenant 
in Tail be not privy to it. By this it ſeems 

lain that if Tenant in Tail commit a For- 
feiture, his Iflue is bound by it; but the 
Lord cannot grant toan Body elſe but to 
him that is intended to have the Eſtate. 


Thus it ſeems plain to me, that as Eſtates. 


by the Cuſtom may be entailed, ſo by the 
Cuſtom alſo thoſe Eſtates-Tail may be cut 
off by Surrender, Recovery, or Forfei- 
ture, according to the ſeveral Cuſtoms of 
Manors. 

Having thus, in ſome Meaſure, treated 
of the Rules to know when the general 
Words of an Act of Parliament extend to 
Copyholds, and when not ; and having 
ſhewed the Reaſons both of the one and 
the other Side, about entailing Copyholds ; 
it will be now neceſlary to deſcend a little 
farther, and ſhew thoſe particular Acts of 
Parliament Copyholds are within, and thoſe 


165 


they are not within. Copyholds are with- Moor. 
in the Statute of Limitations; for that is“ “ 


an Act made for the Preſervation of the 
publick Quiet, and no ways tending to the 
Prejudice of the Lord or Tenant. And 
Actions concerning Copyholds are as ful- 
ly and plainly within the Words of the 
ct of Parliament, as any other Actions 
are, and ſo there is no Reaſon to exclude 
them from the Meaning. But Debt for 
M 3 the 


Monr, 


Cro. Car. 
44. 


- 1 Inſt. 44. 


4. 
6 Co. 35. 


1 Inft, 44 
5. 
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the Fine of a Copyholder is not within 
the Statute of Limitation. 2 Keb. 536. 
The 32 H. 8. c. 28. of the Husband' 
diſcontinuing the Wife's Land, doth not 
extend to Copyhold Land, neither in the 
Letter nor Equity of it; for the Words 
are that no Fine, Feoffment, or any other 
Act or Acts, Gc. of the Wife's Inheri- 
tance or Freehold, which Words plainly 
mean nothing but a Common Law Eſtate, 
and the Common Law Way of Convey- 


ing; and if the Equity of the Act ſhould 


be conſtrued to extend to Copyholds, by 
the Entry of the Party, there would be a 
Tenant without the Aſſent or Admittance 
of the Lord. 

Neither doth the other Part of the Act 
concerning Leaſes to be made by Tenants 
in Tail, or Husbands of Lands in Right of 
their Wives, extend to Copyholds; for it 


only extends to thoſe Lands that are grant- 


able by Deed; yet it was adjudged that a 
Grant by Deed of Copyhold Lands by a 
Dean and Chapter, ſhould not be avoided 
by the Succeſſor, by the 13 El. c. 10. fo 
that the Queſtion will be, Why Copy- 
holds ſhould not be within the 32 J. 8. 
as well as the 13 El. and if the 32 H. 8. 
doth not extend to Copyhold Land, then a 
Biſhop ſolely cannot make a Grant by Co- 
py, to bind his Succeſſor. My Lord Coke 
ſays that a Grant by Copy in Fee or in 

* Tail, 
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Tail, for Life or Years, is a ſufficient De- 
miſing within the Act of 32 H. 8. All 
thoſe Books may be thus reconciled, tho 
in Truth they are not contrary to one 
another. When a Man is ſeiſed in Fee of 
Lands in Right of his Church or Wife, or 
is Tenant in Tail in his own Right, and 
ſome of his Lands have been granted by 
Copy for the Space, (5c. this is a ſufficient 
Demiſing within the Act, to warrant his 
Demiſing of them, ſo as to bind the Heir 
or Succeſſor. But where a Man is himſelf 
Tenant in Tail of Copyhold Lands, or is 
ſeiſed in Right of his Church or Wife, 
there he can make no Leaſe to bind by 
Force of the 32 H. 8. becauſe they are 
not to be made by Surrender by Force of 
that Act, but by Deed indented; and tho 
by Licence of the Lord, a Leaſe of Co- 
pyhold may be demiſed by Deed indent- 
ed; yet the Eſtate is not originally fo 
grantable, to which only the Statute ex- 
tends; and therefore, though Copyhold 
Lands have been granted, if they come 
into the Lord's Hands, this Grant by Co- 
py may be a ſufficient Demiſing within the 
Act, to warrant his Letting them again by 
Deed, according to the Act; yet it ſeems 
he cannot grant them again by Copy ; for 
the Act requires that Leaſes be made by 
Indenture : And it is obſervable in the 
Dean and Chapter of Morceſters Caſe, 

M 4 though 
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though the Lands were Copyhold, yet 
when they came into their Hands, they 
were demiſed by Deed indented, which 
Demiſe was warranted by the Act, upon 
the former Grant by Copy. Now then if 
the 32 H. 8. doth not enable Grants by 
Copy, it is a great Queſtion to me, whe- 
ther the 13 El. doth reſtrain them; for 
all Leaſes, made according to the Excep- 
tion of the reſtraining Act muſt purſue the 
Qualifications of the enabling At, and 
conſequently muſt be made by Deed; and 
then if Grants by Copy be left as they 
were at Common Law, Eccleſiaſtical Per- 
ſons may grant Lands by Copy in Fee, 
with the Conſent of thoſe Perſons whoſe 
Conſent is required to bind their Sacce(- 
ſors; I mean if they have Copyhold Lands 
in Fee, they may grant them by Surrender 
to another: Not that, if they are Lords, 
and they eſcheat, they may grant them in 
Fee; for upon the Eſcheat they free them- 
_ in their Hands, and ſo within the 
Ct. 
Cro. Ja. Grantees of Reverſions of Copyholds 
— ed. ſhall not take Advantage of a Condition 
Ca. 24. . broken, by the 32 H. 8. nor by the Com- 
49 ,.,, mon Law, (of Covenants they may, 1 Keb. 
, o. Oo. Ca. 24. 253. tamen Otare , 
F tz. on 7, 135.) For then by Entry he might 


come in to be Tenant to the Lord without 
Admittance ; and tho he in the Reverſion 
may 
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1 Inſt. 45. 
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may enter by the Common Law, yet he 
was Tenant before: The Act gives Reme- 
dy to Aſſignees, which he is not properly 
who comes in by Surrender. When a Copy- 
holder enters for a Condition broken, he is 
in ſtatu quo prius, and therefore ſhall pay 
no Fine; and if the Grantee of the Re- 
verſion might enter by Force of the Sta- 
tute, he would be in the ſame Place as his 
Grantor, and fo would be in as Tenant, 
and yet pay no Fine. 


169 


Copyholds are not within the 11 H. 7. 2 Sid. 41. 
ca. 20. for thereby an Entry being given 73 


to the next Heir, he would come in to be 
Tenant without being admitted by the 


| Lord. The Reaſon they ſeemed to go 


upon in the Reſolution was, that the Lands 


| were Copyhold, and fo clearly out of the 
* Statufe, - But another Reaſon was menti- 


oned by one Judge, which was, that the 
Eftate being limited to the Baron and 
Feme in Fee, 'twas out of the Stat. 11 H. 
7. which only mentions Eſtates-Tail, and 
tor Lives. 


Another Reaſon may be, becauſe Copy- Cro. Car. 
holds ate not within the Stat. 27 Hl. 8. a- 55% 568. 


bout Joihtures, and the Copyhold Lands 
are withifi the Statutes of Bankrupts; for 
the Stat. 13 Reyexpreſly mentions them; 
and tho' the other Statutes do not, yet they 
being made for further Remedy in the Mat- 
ter aforeſaid, are mat to be expoutided by 

tne 
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the former; eſpecially ſince that hath ta- 
ken Care that no Prejudice ſhould happen 
to the Lord. 'The Stat. 27 H. 8. ca. 10. 
for executing Uſes to the Poſſeſſion, ex- 
tends not to Copyholds, which is plain 
from common Experience; for when a Co- 
pybolder ſurrenders to the Uſe of another, 
the Poſſeſſion is not executed to the Uſe ; 
for the Surrenderce hath nothing till Ad- 
mittance. For 'twas not the Intent of the 
Statute to execute the Poſſeſſion to the Uſe 
of Copyhold Lands; for then a Tenant 
would be introduced without the Lord is 
Conſent. Neither doth the Branch of that 
Act concerning Jointures extend to Copy- 


holds; ſo that if a Jointure be made to a 


Woman in Copyhold, that will be no Bar 
to her Dower. The Reaſon is, becauſe 
the Words of the Proviſo being general 
and introductive of a new Law, to bar 
Women of their Dower, where they were 
not barred by the Common Law, there's 


no Reaſon to extend them, ſince an Eſtate 


in Copyhold Lands is very diſadvantage- 


ous to the Woman who mult pay a Fine to 


1 Inſt. 36. 
h. 
2Inſt. 323. 


be admitted, which ſhe may not be able 
to do, and thereby will commit a Forfei- 
ture; beſides a Woman is not dowable of 
common Right of Copyhold Lands; and 
ſo it ſeems to have been out of the Regard 
of the Statute; and my Lord Coke detines 


a Jointure to be competent Livelyhood of 
Freehold 
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Freehold; ſo that it muſt be an Eſtate of Cro. Car. 


Freehold. And in another Place he ſays, — 30. 


a Tenant by Copy hath no Freehold ; but 
yet the Stat. of Merton that gives Damages 
in a Writ of Dower, where the Husband 
died ſeiſed, extends to Copyholds; and 
yet ſeiſed is properly applied to Freeholds. 
And my Lord Coke ſays in his Treatiſe of; loft. 58. 
Copyholds, that a Freehold is twofold in 
reſpe& of the State of the Land; and fo 
any body that has an Eſtate for Life, in 


Lands, is a Freeholder; and ſo Copyhold- 


ers may be Freeholders. And the other 
Senſe of the Word Freehold, as tis op- 
poſed to Copyhold Land; but Quere of 
this Diſtinction, for it ſcems not to be Law. 
For he ſays generally in another Place, 2 Inf 43. 
that Tenant in Fee, Tail, and for Life, 
are ſaid to have a Freehold , becauſe 
it diſtinguiſhes it from Terms for Years 
and Copyhold Lands; ſo that he there 
plainly ſaith, that a Man cannot have a 
Freehold in Copyhold Lands; for if he 
could, where would-be the Diſtinction. 
Therefore! take it, tho a Feme in a Writ 
of Power of Copyhold Lands ſhall reco- 
ver Damages by the Force of the Stat. of 
Merton, yet 'tis by the Equity of the Sta- 
tute, and not by the Words 
The Stat. of Weſt. 2. ca. 3. in all its 3 co. g. a. 
Branches extends to Copyholds; for tis an © — Ml 


Act made to redreſs Wrong, and no ways 43. 


reiu- 1 Inft. 
pre) 369 b. 
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prejudicial to the Intereſt either of Lord 
or Tenant. The 32 H. 8. ca. g. againſt 


fac:44:1:,. 4:Champerty, extends to Copyholds ; for the 


Cro. Car. 


Words are, if any bargain, buy, or ſell, a- 

ny Right or Title, ſo that they are with- 

in the Words; and the Act being made to 

ſuppreſs Wrong, is within the Equity of it, 

— Lord nor Tenant being prejudiced 
it, 

"Fi ſaid by Zehverton arguendo, that 
the 32 H. 8. ca. 28. which gives an Entry 
inſtead of the Cui in vita, extends to Co- 
pyhold Lands; for the A& was made to 
redreſs a Wrong, and it is no Prejudice to 


the Lord or Tenant, that the Wife ſhall 


enter; and the general Words of the Act 


that give a Cui in vita, have been allow- 


Mo. 596. 
cont. 


Cro. Car. 


** 


ed to extend to Copyholds. The Words 
of the Stat. 3 2 H. 8. are, being the Inbe- 
ritance or Freehold of his Wife. So if 
this Act doth in this Branch extend to Co- 
pyhold Lands, as it ſeems to me it doth, 
then one and the ſame Act of Parliament, 
in one Part of it, will extend by general 
Words to Copyhold, and the other not; 
for the firſt Part of the AR of Leaſes to 
be made by Tenant in Tail, extends not 
to Copyhold Lands. | 

The 31 and 32 H. 8. about Partitions, 


extend not to Copyhold, becauſe the Act 
provides it ſhall be done by Writ of Par- 


tition, 
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tition, and Copyhold Lands are not im- 
pleadable at Common Law. | 

The Stat. of Jef. 2. c. 18. which gives 
the Elgit, extends not to Copyhold, for if 
it did, the Lord would have a 'Tenant 
brought in him without his Admit- 
tance or ; 

By the 2 EA. 6. c. B. tis expreſſy, that 
Copyholders ſhall have the like Traverſes 
and Remedy, where his Intereſt is not 
found by the Office, as Frecholders and o- 


thers have. 


By the 1 Ed. 6. c. 14. tis expreily pro- 
vided, that no Copyholds ſhould come in- 
to the Kings Hands, by the Diſſolution of 
Monaſteries; which Clauſe it ſeems was 
put in, that no Prejudice might be to Lords 
of Manors. 


The Forging a Court-Roll is expreſſy 


within the 5 El. c. 14. a Recuſant Convict 
that repairs not to his uſual Home, or re- 
moving from thence above five Miles Di- 
ſtance, forfeits his Copyhold to the Lord 
for the Offender's Lite. 

The 16 R. 2. c. 5. which makes it a 
Forfeiture of Lands to purchaſe Bulls, ex- 
tends not to Copyholds, for the Prejudice 
the Lord ſhould ſuſtain if the King ſhould 
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have the Lands. The 17 Ed. 2. c. 10. con- 8 
cerning the Wardfhip of Ideots Lands, 9 co. 103. 


doth not e 'The Stat. «- 
of Fines, dec: .to avoid Contro- 


| verſies, 


— — — — — 


2 Leo. 
109, 
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verſies, and no ways prejudicial to Tenant 
or Lord. In the Supplement to my Lord 
Ces Treatiſe of Copyholds, tis ſaid that 
the 32 H. 8. c. 38. concerning Remedy for 
Arrears of Rent, extends not to Copy- 
holds. To prove which a Caſe is cited in 
Leo. which is this: A Lord of a Manor, 
whereof were divers Copyholders, grant- 
ed a Rent- Charge for Life, and afterwards 
made a Feoffment of the Manor to J. S. in 
Fee, who granted a Copyhold for Life to 
B. J. S. died, and the Grantee of the Rent 
died, and his Executors diſtrained for the 


Arrears in B. s Copyhold Lands; and tis 


2 Leo. 
152. 

3 Leo. 59. 
Mo. 812. 
cont. 


there ſaid twas held by the Court, that 
the Diſtreſs was not well taken; and the 
Reaſon is, becauſe the Words of the Sta- 
tute are c/aiming only by and from him; 
and the Copyholder doth not only claim 
by his Grantor, but by Cuſtom. This O- 
pinion, as it ſeems, was upon the firſt hear- 
ing of the Cauſe; for the very Caſe is re- 
ported quite contrary by the ſame Report- 
er; and tis ſaid to be reſolved by all the 
Judges but Fenner, that the Copyhold 
ould be charged with the Rent-charge ; 
for the Cuſtom is no Part of his Title, but 
only appoints how he ſhall hold; and ſince 
it was charged in the Lord's Hands, tis 
plainly within the Intent and Meaning of 
the Act, as well as the Words to be char- 
ged in the Copyholder's Hands; and to this 
8 Purpoſe 


Copyhold Tenures. 175 


Purpoſe there is a Cafe in Dyer adjudged. Cas 
But it the Caſe were adjudged, that the © 
Lands ſhould not be charged in the Copy- 
holder's Hands, on that Reaſon, that he 
doth not claim only by and from, (5c. but 
by Cuſtom ; yet that would never warrant 
ſo general a Concluſion, that the Statute 
in no other Part ſhould extend to Copy- 
holds; and that if a Rent were granted out 
of a Copyhold in Fee, and the Grantee | 
died, that his Executors ſhould not have | 
Debt or diſtrain. But turn the Tables, and 
| if the Act of Parliament doth in Point ex- 
tend to Copy holds, as Lands that are 
claimed by, Gc. and that which in this 
Caſe only doth make a Doubt, is over- 
ruled, then this is a ſtrong Argument, that 
in other Caſes where that is not, which oc- 11 
caſioned the Doubt, the Statute ſhall ex- | 
tend to Copyholds, eſpecially ſince the 
Act was made to remedy an apparent 
Wrong, and doth no Harm either to Lord [1 
or Tenant. 
It camc to be a Queſtion whether the * 
29 El. c. 5. of Recuſants, extended to Co- 5 — * 
pyholds, and two ſeemed of Opinion it n | 
did, and one took this Difference ; when 14 
a Statute is made to transfer an Eſtate by 
the Name of Lands, T enements, and He- 
reditaments, Copyhold is not within ſuch 
Statute. | 


Leo. 4- 
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Copyholds are not within the 31 El. c. 
7. of Cottages. 1 Bulſ. 50. 2 Int. 737. 

If the Lord's Seigniory, Cuſtom or Ser- 
vices are impeached, (as it ſeems they muſt 
be, by a Statute which transfers an Eſtate 
in Copyhold Land without the Lord's Ad- 
miſſion) that Act extends not to them; but 
if the Cuſtoms, Oc. are not altered, then 
the Statute doth, becauſe that Act doth 
not make another Tenant to the Lord; 
and twas urged by him, that by Force of 
that Statute, the Queen was only to have 
the Profits, and no Eſtate, and ſo the Act 
did extend to Copyholds. The Statute 
ſays the Queen ſhall ſeiſe and take into her 
Hands two Parts of the Lands, Tenements, 
and Hereditaments. Ouære of this Caſe. 
Twas faid arguendo of this Caſe, that the 
13 El. c. 4. for making Accountants Lands 
liable to pay Debts, extends not to Copy- 
holds, which is a reaſonable Opinion ; for 

Power is given by that Act to the Queen 
to make Sale by her Letters Patent, which 
would be a very great Prejudice to the 
Lord. | 

4Co.23.4. I ſhall now ſhew what are Diſcontinu- 
__ — ances of Eſtates in Copyhold Lands. If 
Mo. 358, there hath been a Cuſtom in a Manor, that 
Plaints ſhould be proſecuted there in Na- 
ture of real Actions, if a Recovery be had 
upon ſuch Plaints againſt Tenant in Tail, | 
tis a Diſcontinuance ; for ſince the Cuſtom 
| warrants 
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warrants the Recovery, tis an Incident to 
ſuch a Recovery by the Common Law, 
that it ſhould be a Diſcontinuance, which 
it ſeems is drawn from the Nature of the 
thing : That a Judgment given in a Court 
of Judicature, ought not to be avoided, but 
by Matter of as high a Nature, iz. by a 
Recovery in a Court of Juſtice, and not 
by the Entry of the Party that hath Right.. 
A Man ſeiſed of Copyhold Land in 4 Co. 23. 
Right of his Wife, ſurrenders to the Uſe © 
of another in Fee, this is no Diſcontinu- 
ance, but the Wife may enter after the 
Death of her Husband ; for by the Surren- 
der he gives up no more than he had, and 
therefore could not give away his Wife's 
Right; tho' before Entry ſhe cannot . be 
ſaid to be Tenant, becauſe the Surrenderee 
is by the Lord's Admittance made his Te- 
nant. And this is not like a Feoffment at Cre. El 
Common Law, which being ſo notorious 3 
a way of conveying Eſtates, the Wife's 
Entry was taken away, the whole Eſtate 
being paſt away to the Feoffee for the Be- 
nefit of Strangers, who could never have 
known whom to have brought their Pre- 
cipe againſt, if the Eſtate did not paſs by 
ſo notorious a Conveyance; and then if 
the ſtill might have entered, they could 
never know whether ſhe were a Treſpaſſer, 
or in whom the Freehold was rightfully 
veſted. But in Caſe of Copyhold Lands, 
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as there is no ſuch Inconveniency, ſo the 
Nature of the Conveyance will not admit 
of ſuch Expoſition ; oo a Surrender is but 
a giving or vielding up that Eſtate one 
bath from another; and tis in the Nature 
of the thing impoſſible to ſurrender more 
than one hath. Therefore if Tenant for 
Life ſurrenders to the Uſe of another in 
Fee, - tis no Forfeiture, for it may be ſeen 
by the Court-Rolls who is Tenant, and fo 
the Stranger is at no Loſs to fue; and E- 
ſtates at Common Law are guided by thoſe 
Rules that do not extend to Copyholds, 
unleſs there be a particular Cuſtom for it. 
It ſeems when a Tenant for Life makes a 


Surrender in Fee, tho' nothing can paſs 


by the Surrender but what he hath ; yet 
when the Lord admits the Surrenderee ac- 
cording to this Surrender, then he hath a 
Fee, for the Lord hath an Eſtate to paſs a 


1 Leo. 9s Fee-{imple. Another Reaſon, beſides 22 


= El. 
717. 434- 
Brownl. 
121. 


of paſſing the Eſtate by Feoffment and 
very, for the Benefit of Strangers, wh 
Diſcontinuance ſhould be made by ſich 
paſſing of Eſtates, is, becauſe a Warranty 
uſually is annexed to ſuch Eſtates; and if 
the rightful owner might enter, the Benefit 
of the Warranty would be loſt ; and War- 
ranties cannot be annexed to Copyhold E- 
| ſtates. Notwithſtanding this there are Caſes 
that a Surrender is a Diſcontinuance of an 
Eſtate-Tail in OI Lands, and my 
Lor 
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Lord Coke ſays, that a Surrender by Cu- 


ſtom may bar an Eſtate-Tail : But theſe - 


Opinions for diſcontinuing by Surrender 


I79 
1 Inft. 60, 


Mo. 358. 
153+. 


do not ſeem to be grounded upon that Les. 


Reaſon or Authority, as the contrary Opi- 
nion is; for there are more Caſes againſt 
it than for it. 

An Infant ſurrenders, tis no Diſcontinu- 
ance, but he may enter. A Copyholder in 
Fee ſurrenders to the Uſe of another in Fee 
upon Condition ; at the next Court the Sur- 
render 1s preſented as an abſolute one; and 
the Surrenderee being dead, his two Daugh- 
ters are admitted; the Surrenderor releaſes 
to them, and then ouſts them. In this Caſe 
were two Queſtions; Firſt, Whether the 
Preſentment. was void; and adjudged it 
was; becauſe the Warrant to ground it 
was not purſued, and ſo as no Warrant at 


all to make ſuch a Preſentment ; and then 


without Queſtion the Preſentment had been 
void : But if the Surrender were conditio- 
nal, and the Preſentment too, but the 
Steward had entgred it upon the Roll ab- 
ſolutely; the Roll being no Eſtoppel nor 
Record, the Admittance is good, and the 
Party may plead it or give it in Evidence, 
as the Truth of the Caſe was. The next 
Queſtion of the Caſe was, whether Surren- 


ders being the only Way of conveying Co- 


pyhold Eſtates, the Releaſe ſhould trans- 


N 2 — 


1 95. 
1 Inſt, 
248. 4. 
Cro. El. 
148. 90. 
4 Co. 25. 


i180 Ok Cuſtomary and 


fer a Right; and it was adjudged it ſhould; 
or the Heirs being admitted, the Lord had 
a Tenant to anſwer his Services; and the 


Releaſe to that Tenant operated to extin- 
guiſh a Right; but 1t_a_Dillettin be made 


of a Copyhold, the Diveiee + Releaſe will 
ſignify nothing, becauſe The Piſſeiſor is no 
Nat and the Lord hath admitted no 
Body to anſwer him his Fines and Services. 
The Lord hath only a Cuſtomary Pow- 
er to make Admittances according to the 
Surrender, and ſo far as he executes that 
Power, the Admittance is good; but where 
he goes beyond that Power, he acts with- 
out a Warrant, and it is void. But if the 
Surrender be abſolute, and the Admittance 
conditional, the Admittance is good, and 
the Condition void; if the Surrender be 
conditional, and the Admittance abſolute, 
that is void. If the Surrender be to the 
Uſe of J. S. and the Lord admit J. N. 
this is void, and he may afterwards admit 
J. $8. If he admit J. S. and a Stranger, 
J. S. takes all, for the alt Stranger's Ad- 
mittance is void. 'The Reaſon of theſe 
Diverlitics are becauſe, whed "Lord acts 
contrary to his Warrant or Power, his 
Acts are void; but when he acts accor- 
ding to his Power in one thing, but beyond 
it in another, for what he acts according 
to his Power he hath a Warrant, but for 
4 what 
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what he acts beyond it he hath no War- 
rant, and ſo it is void. | 
If Copyhold Lands have been uſually 1 Inf. 
granted in Fee, Grant to one in Tail, for .. 
Life or Years, is good. | 373. 
The Admittance of Tenant for Life is 4 Co. 
: an Admiitance of him in Remainder, as & 10. 
to veſt the Eſtate, but not to prejudice the Cro. Jac. 
Lord of his Fine, faith my Lord Cote ; 4 Cn. 22. 
therefore upon the Death of Tenant for TY 
Life, he ſhall be ad SEND ay a Fine d 120. /C2> 
for though his ENACT 2 Life 33 __ 
veſts, yet he was never Tenant to the Lord, i Leo. 
for the Admittance to which he pays his 6&/® El. 
Fine. But if a Copyholder in Fee ſur- 148. 149. 
renders to the Uſe of one for Life, and en 
the Tenant for Life dies, he may enter abs. 506 
without any new Admittance, or paying 
any Fine ; for he had his old Eſtate in 
him, and he was admitted Tenant before; 
yet it was ſaid by Popham, in Cuppin and 
Bunny's Caſe, that one Fine is due in ſuch 
Caſe ; but it is but of little Authority ; for 
the Point of the Caſe was, Whether the 
Admittance of Tenant for Life was the 
Admittance of him in Remainder; and be- 
cauſe it was made an Objection, that if 
it it were, the Lord would loſe the Fine, 
which Popham anſwers by ſaying, There 
is none due in ſuch Caſe ; which Objection 
my Lord Coke anſwers by ſaying, 'That 
5 WJ ---« though 
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though the Eſtate be veſted in the Remain- 
der-Man, yet a Fine is due. 

The Caſe of Dell and Higden, as it is 
reported by Moor, is alſo contrary to the 


Caſes before; for there it is ſaid but one 


Fine is due; but otherwiſe it is of a Re- 
verſion, which Diſtinction is laid quite 
croſs to what it is in the Caſes before, and 
ſeems to have been a Miſtake in the Re- 
porter; for as it is againſt the Caſes before, 
ſo it is againſt Reaſon. The ſame Caſe is 
reported by my Lord Che, and no ſuch 
Reſolution is mentioned in his Report of 
it; and it is obſervable that nothing in that 
Caſe, as reported by Moor, ſeems to have 


been either upon Reaſon or Authority, but 


one Point, which is the ſingle Reſolution, 
as the Caſe is reported by my Lord Coke. 
A Copyholder ſurrenders to the Uſe of 
his Laſt Will, the Copyhold Eſtate ſtill 
remains in the Surrenderor ; for all the 
Deſign of the Surrender was, that he might 
diſpoſe of it by Will, not to veſt any In- 
tereſt in any Body, or to give away the 
Power of diſpoſing of it; therefore whena 
Copyholder ſurrendered to the Uſe of him- 
ſelf for Life, then to his Son for Life, 
then to the Uſe of his own Laſt Will, 
and the Son died, and the Father ſurren- 
dered to the Uſe of another in Fee; held 
that the Copyholder might diſpoſe of it ir 

is 
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his Life-time, notwithſtanding the Surren- 
der to the Ule of his Laſt Will. 
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Every Lord of a Manor that hath a 4003 


lawful Eſtate in the Manor, what ever it 
be, cither Fee, Tail, Life, Years, or at 
Will, may make voluntary Grants of Co- 
pyhold Lands which come into their Hands; 
which Grants ſhall bind thoſe that have 
the Inheritance of the Manor, whatſo- 
ever Defects the Lord that made the Grant 
may lie under; provided the ancient Rent, 
Cuſtom and Services be reſerved'; for if 
the Eſtate a Copyholder hath in Lands, 
be an Eſtate that hath been demiſed, and 


demiſable Time out of Mind by Copy, 


by the Lord, it is ſufficient to ſupport his 
Eſtate by the Cuſtom ; ſo that no Eſtate 
is required to be in the Lord, but only 
that the Copyhold Lands ſhould be de- 
miſed, and demiſeable 'Time out of Mind 
by the Lord for the Time being ; ſo that 
be he but Lord, it is enough ; ſo that the 
Cuſtom, which warrants theſe Eſtates, only 
requires that. they ſhould. have been demi- 
ſed and demiſable by the Lord for the 
Time being ; but it requires no Eſtate to 
be in that Lord in particular, fo that he 
be but Lord; and Cuſtom is the Life and 
Soul of a Copyholder's Eſtate ; for the 


Copyholder doth not derive his Eſtate out 


of the Lord's Eſtate, (for then it would 
determine with his Eſtate) but from the 


7 VRP Cuſtom 
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Cuſtom, which only requires a lawful Lord 
for tue Time being, and therefore no Re- 


' gard is had to the Perſon of the Lord; for 


if a voluntary Grant be made by Baron 
and Feme, it ſhall bind the Feme, not- 
withſtanding the Coverture. So a Grant 
made by an Infant Non compos, Oc. ſhall 
bind for ever ; ſo if the Queen be Tenant 
for Life of a Manor, and a Copyhold of 
Inheritance eſcheat, the may grant it by 
Copy, and that Grant ſhall bind the King; 
for the. Cuſtom of the Manor ſhall bind 
the King, ſhe being Domina pro tempore; 
ſo it ſeems of any Body elſe. My Lord 
Coke ſays, the Succeſſors of Biſhops, Pre- 
bends, Vicars, (5c. are bound by ſuch a 
Grant, by which it is evident that Eccle- 
ſiaſtical Perſons are not reſtrained from 
making Grants by Copy. The Act re- 
quires the Leaſes made ſhould be by Deed 


indented, which ſhews the Intent of the 


Makers was not to reſtrain Grants by 
Copy ; and a Biſhop being Lord, the Co- 
pyholder's Eſtate is more derived from 
Cuſtom than from him ; for it determines 
not with his Death. So it ſeems, if it be 
made without Conſent of Dean and Chap- 
ter; for he hath a lawful Eſtate, and ſo no 
Defect can vitiate the Grant; ſo when the 
Temporalties come into the King's Hands, 
he is bound, which ſhews that a Grant 
by him alone is good; for if the ne 
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l of Dean and Chapter were requiſite, and 

a had, there is no Queſtion but that Grant 
ſhould bind, if it were out of the Statute, 
which it muſt be, to bind any Body. 

If any Perſon that hath a Tortious or ne 
Defeaſible Eſtate of Inheritance, as Diſ- #7 
| ſeiſor, or Feoffee of a Diſſeiſor, Tenant 
at Sufferance in a Manor, make voluntary 
* IF Grants upon Eſcheats or Forfeitures, they 
ſhall not bind him that hath the Right; 
for he is not Dominus within the Meaning 
| of the Cuſtom, but he only that hath a law- 
| 


ful Eſtate ; but Admittances upon Surrenders 
or Deſcents made by ſuch as have Defea- 
 & {ible Eſtates, are good, and ſhall bind him 
| that hath Right ; for that he was compell- 
able ſo to do, and it was no more than the 
rightful Lord muſt have done. In ſuch 
Grants made upon Forfeitures, (5c. the 
ancient Services muſt be reſerved, and the 
Cuſtoms alſo. The Reaſon of this ſeems 
to be becauſe there is nothing but Cuſtom 
to warrant the Grant by Copy, which 
ought to be ſtrictly purſued as to the E- 
ſtates, Cuſtoms, Services, and Tenure, 
ar elſe it is not the Eſtate that was de- 
miſed before. But yet if there be a Copy- 
holder in Fee, it ſeems the Lord may re- 
leaſe Part of the Services, and not do any 
Prejudice to the Copyholder's Eſtate ; for 
there 1s an Eſtate there in Being that ap- 
pears to be the old Eſtate; but when 2 
Lor 
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Lord grants a new Eſtate by Copy, ſince 
it 1s an Eſtate againſt Common Right, and 
warranted only by Cuſtom, that muſt be 
ſtrictly purſued to bind the Heir. My 
Lord Coke ſays, If the ancient Cuſtoms 
and Services be not reſerved, the Grant 
by Copy will not bind the Heir or Suc- 
ceſſor. This being ſpoken ſo generally, 
ſeems to intimate plainly, that if the An- 
ceſtor hath a Fee in the Manor, and he 
grants without obſerving the Cnſtom, his 
Heir may avoid it, becauſe it being a Grant 
againſt Common Right, the Cuſtom muſt 
be purſued. ( Opere Cro. El. 662. 1 Rol. 
Abr. 499.) Beſides, he puts Heir in the 
ſame Equipage with Succeſlor ; and if he 
means with the Conſent of Dean and Chap- 
ter, then a Biſhop had as much Power as 
an Anceſtor ; if he means without the Con- 
ſent, yet it is not that ſhould avoid the 
Grant, but the Non-reſervation of the an- 
cient Tenures. And fo ſtri& is the Law 
in this Point, that if the Rent be reſerved 
in Silver, where it anciently was in Gold ; 
or payable at two Feaſts, where anciently 
it was payable at one Feaſt; or if two 
Copyholds eſcheat, one uſually demiſed 
for twenty Shillings, and the other ten 
Shillings, and he demiſes both for Thirty; 
fo if three Acres aſcheat, held by three 
Shillings, and he grants ane by Copy, re- 
ſerving one Shilling, this is not good ; or 
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the Cuſtom, which is the only thing that 
warrants ſuch Grants, muſt be purſued. 
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If Tenant in Tail have a Copyhold Eſ- 4 Co. 23. l. 


cheat to him, Cre, if he may not grant 
it by Copy again, ſo as to bind the Iſſue. 
He may; and theſe Caſes of Reſervations 
are like the Reſolutions in my Lord Mont- 
joy's Caſe, 5 . where the ſame Points 
were reſolved upon a particular A& of 
Parliament, reſtraining the Alienation of 
Tenant in Tail, other than for three Lives 
or twenty-one Years, gas, the ancient 
Rent; for there it was adjudged the Act 
ought to be ſtrictly purſued ; and fo here 
the Cuſtom, being a particular Authority, 
ought to be fo too. But yet ſuch Grant by 
Copy ſhall bind the Lord, during his Life, 
and he having admitted the Tenant as a 
Copyholder, ſhall be fo to him, though 
his Heir may avoid the Grant. 'There 
are many Caſes of Grants by the Lord for 
the Time being, that are good and bind- 
ing, and they ſeem to depend upon the 
ſame Reaſon with the Caſes before. If a 
Man makes a Feoffment in Fee of a Ma- 
nor, upon Condition, and the Feoffee 
grants Eſtates by Copy, and then the Con- 
dition is broken, yet the Grants by Copy 
ſhall ſtand good ; for he was Legitimus 
Dominus pro tempore; and yet it is a 
Rule that when a Man enters for a Con- 
dition broken, he ſhall be in of the ſame 


Eſtate he was in before; and therefore ſhall 


ayoid 
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Dyer. avoid all mean Charges and Incumbrances, 
— But the Copyholder doth not claim. his 
Eſtate out of the Lord's Grant, but out of 
the Cuſtom ; and if the Grants were made 
after the Condition broken, yet it is all 
one; for before Entry the Foffee hath a 
lawful Eſtate, and the Feoffor may wave 
the Advantage of the Condition broken, 
But if a Leaſe be made of a Manor for 
Years upon Condition to be void upon the 
Breach of a certain Condition, and the Con- 
dition is broken, no voluntary Grants made 
afterwards ſhall bind the Leſſor, becauſe 
the Eſtate of the Leflee is void; but if it 
were for Life, c. then the Grants were 
good. If an Infant enfeoff one of a Ma- 
nor, and the Feoffee makes voluntary 
Grants, the Entry of the Feoffor ſhall not 
avoid them, In this Caſe, and in Caſes 
of Grants made after the Condition bro- 
ken, the Grantor hath a defeaſible Title; 
and yet the Eſtates are good that are grant- 
ed to the Copyholders ; yet my Lord Coke 
ſays, that if any one has a 'Tortious or 
Defeaſible Eſtate, ſubject to the Action or 
Entry of another, his voluntary Grants 
ſhall not bind. To reconcile this, it ſeems 
my Lord Coke muſt be underſtood, that 
when any one hath an Eſtate, to which 
another hath Right at preſent, that the 
Owner of ſuch a Defeaſible Eſtate cannot 
make voluntary Grants, But the * 
| an 
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and the Feoffor have no ſuch Rights; for 

the Feoffees, in both Caſes, have lawful 

and rightful Eſtates in the Land, till they 

are defeated; and before they are defeated 

the Feoffors have no Right. A Man ſei- 

ſed of a Manor in Fee hath Iflue a Daugh- 

ter, and dies, his Wife privement enſeint 

with a Son; ſhe makes Grants by Copy, 

afterwards the Son is born. Feoffee of a 

Manor on Condition to enfeoff another 

the next Day, makes voluntary Grants by 

Copy. Lord of a Manor N Felony, 

and after Exigent gran eh be Pp aſſeth a- 
y Co pyhold Eſtates, and the ef is 2 
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bf he were convict by Verdict or Con- 9 — 


felon? ; in all theſe Caſes voluntary Grants”. <a 2 
by the Lord are good; for he was Domi-;; — 2 
ms pro tempore. My Lord Coke ſays LY 1 2. — 7 
that if a Lord acknowledge a Statute, 2 2 3 
then makes a voluntary Grant, the Lan 
are not chargeable. But Moor is againſt 
this, and there are Caſes where the Grant 
of a Rent-charge, in ſuch Caſe, ſhall bind 
the Copyholder ; but there is ſome Diffe- 
rence between the two Caſes ; for in Caſe 
of a Rent, the Lands were charged with 
it by the Grant, but in Caſe of the Sta- Brown. 
tute, the Lands were only chargeable, and 11 bo. 16. 
before the actual Charge, were granted 100. 
over; (vid. Moor 811.) and therefore may 4 C. 
be compared to the Caſe where a Man 
makes voluntary Grants, his Wife ſhall 

not 
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not be endowed: of thoſe Lands, becauſe 

the Copyholder is in by the Cuſtom, which 

was long before the Title of Dozwer ac- 

crued to the Woman. It ſeems the Rea- 

ſon of this Caſe is, becauſe the Woman 

had no Title of Dorer to thoſe Copyhold 

Lands while they were in the Hands of 

800. 6: . Copyholders; and the Cuſtom warrants 

.63.b. 

1 Leo. 16. the Granting them again, ſince they have 
1 been always grantable by Copy; and the 
236. Eſtate would be deſtroyed if ſhe were 
dowable of them: QOwucre of the Caſe of 

the Statute. But if the Heir, before A(- 
ſignment of Dower, grant Lands by Co- 

py, then it ſcems ſhe may avoid that ; for 


ſhe had then a perfect Title of Dower to 


thoſe Lands. Thoſe Things that take 

their Eſſence by the Lord's Grant and In- 

tereſt, have no longer Continuance than 

his Intereſt has ; therefore if the Lord, Te- 

nant for Life of a Manor, licenſe the Co- 
pyholder to alien, and dies, the Licenſe is 

gone. Lord of a Manor deviſeth by Will 

that his Executors ſhall make voluntary 

—_ Grants of Copybold Eſtates to pay Debts; 
Dyer they have no Intereſt, nor are they Domi- 
1. % i pro tempore; yet the Grant is is good. 
Owen. Tenant by Sufferance can make no volun- 
115. 119. tary Grants to bind the Owner. Grants 
| made after Alienation in Mortmain, and 
before the Entry of the Lord, are good. 
Grants by a Parſon before Induction, are 
57 1 not 
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not good. So if after Inſtitution and In- 
duction, he reads not the Articles, the 
Grant is void to bind the Succeſlor ; tamen 
Ouere. Guardian in Socage may grant 
Copies, but not a Bailiff. 

My Lord Coke ſays, that if there be 
Leſſee for Years of a Manor, and he grants 
Lands by Copy in Reverſion, that unleſs 
the Reverlion happen in Poſſeſſion before 
the Leaſe for Years expire, the Grant is 
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void. The Reaſon ſeems to be becauſe 


now he makes a Grant, which is only to 
take Effect after his Eſtate ended in Point 
of Poſſeſſion, and fo will bind the future 
Lord's Intereſt, but let his own be at large, 
without any Grant by Copy, which by 
Conſtruction they will not admit, but take 
the Rule ſtrictly, that he that is Dominus 
pro tempore of a particular Eſtate, muſt 


grant in Poſſeſſion. And to this Purpoſe xioor 9; 
is my Lord of Oxford's Cate; but it is Cro. El. 
agreed on all Hands, that if it come in Poſ- 661. 


1 Roll. 


ſeſſion, during the Continuance of the Abr. 499. 
Lord's Eſtate, that that is good. But there Hetly 34. 


is the Caſe of Gay ver. Kay, where it 
was held good notwithſtanding it did not 
come in Poſſeſſion; and there it was ſaid 
that it was Cuſtom only warranted the 
Grant, which might as well warrant a 
Grant in Reverſion as Poſſeſſion; and if 
the Cuſtom will warrant the Grant of a 
Fee - ſimple in Poſſeſſion by ſuch particular 
| , 


Tenant, 


oor 
147. 
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Tenant, why not a Reverſion in Fee? 
And the like Reſolution was made in Sir 
Peter Carew's Caſe. It ſeems the firſt 
Ground of this Law, That the Lords for 
the Time being might grant Copyhold 
Eſtates, was, becauſe Copyholders were 
only Tenants at Will; and fo, though 
the Lord pro tempore had but a particular 
Eſtate, and yet granted the Lands in Fee, 
yet that was no Prejudice, but rather an 
Advantage to the Lord that was to have 
the Manor, in Reſpe& of the Service he 
was to have done him afterwards ; and if 
he had a Mind he might put out his Te- 
nant at his own Pleaſure, But this Uncer- 
tainty of the Copyholders Eſtate being 
found inconvenient, it was afterwards ad- 
judged, that he ſhould retain his Land, 
and not be ſubject to the Pleaſure of the 
Lord; but the other Part of the Law was 
left as before; gig. that Lords for the 
Time being might grant Lands in Fee, 
though they themſelves had but a particu- 
lar Eſtate ; and this Cuſtom being conti- 
nued to this Day, is what warrants the 
Grants by Copy. For it is moſt certain thoſe 
Eſtates that are granted by Lords that 
have a particular Intereſt, cannot be de- 
rived from the Interefts of the Lords ; for 
if they: were, they muſt determine when 
the Lord's Eſtate determines; for Nemo 


plus * dare, Oc. therefore where 
there 
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there hath been a Cuſtom that ſuch Lands 
have been granted Time ont of Mind, by 
Copy in Fee by the Lord, there the Cu- 
ſtom gives the Eſtate, and the Lord is but 


Cuſtom's Inſtrument to convey even where 


he hath them in his own Hands, and may, 
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if he pleaſes, retain them. And to this 8 Co. 63. 


Purpoſe is the Cafe of Swain, which 
ſeems to be a ſtronger Caſe than before. 
Queen Elizabeth ſeiſed of a Manor in 
Fee, Parcel of which Manor was a Rod 


and a Half Copyhold Land, and demiſa- 


ble by Copy tor one, two, or three Lives, 
and then the Queen demiſed the Manor to 
one for twenty-one Years Exceptis omnibus 
Boſcis, &c. who aſſigned his Intereſt to one 
J. P. the Queen grants the Reverſion to 
$. and his Heirs, the Leſſee attorns and 
then holds a Court, and grants a Houſe 
and the ſaid Rod and a Half of Land by 
Copy for Life, upon which ſome Trees 


grew; and within the Manor there is a 


Cuſtom that every Copyholder, Tenant 
for Life, had uſed to take all Trees grow- 
ing upon his Copyhold Land for Fuel in 
his Copyhold Houſe, &c. and the Copy- 
holder cut down the 'Trees in that Rod and 
Half for that Purpoſe, and he in the Re- 
verſion brought Treſpaſs; but it was ad- 
judged for the Defendant, that notwith- 
ſtanding the Severance he might take Eſ- 
tovers; for when he was in by Copy, he 

O claimed 
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claimed by Cuſtom, which was above the 
Severance. 'I'herefore if Copyholders have 
uſed to have Common in the Lord's Waſte, 
or Eſtovers in his Wood, or any other Profit 
apprender in any other Part of the Manor; 
and the Lord alien the Waſte or Wood 
by Feoffment or Fine, and then grant an 
Eſtate by Copy, the Copyholder may take 
the Protits in the Hands of the Alienee; 
for the Cuſtom unites the Incident to the 
Principal, as to the Copyholder who claims 
paramount the Severance. If the Alie- 
nation be by Fine, and he dotk not claim 
within five Years, it ſeems he is barred, 
This proves that the Copyholder claims by 
Cuſtom, not by the Lord; for if he did, 
the Feoffment would bar him of his Com- 
Moor mon ; the ſame Caſe is reported by Moor. 
m. Queen Flizabeth ſeiſed of a Manor in 
Fee, grants Copyholds, Parcel of the Ma- 
nor, to one in Fee by Copy, and then grants 
the Inheritance of thoſe Copyhold Lands 
to another in Fee ; the Copyholder makes 
his Will, and deviſes his Lands to Mur- 
4 Co.24.4, Tel, the Plaintiff in Fee, and then ſurren- 
ders his Copyhold Land to the Uſe of his 
Laſt Will, into the Queen's Hands; and 
between the Heir of the ſaid Copyholder, 
claiming by Deſcent, and the Deviſee, 
it came to be a Queſtion who ſhould have 
the Land; and it was reſolved that tho' 
the Copyhold was ſevered from the Ma- 
| | nor, 
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nor, yet it ſtill remained Copyold Land ; 
for it would be very unreaſonable that it 
ſhould be in the Lord's Power to deſtroy 
the Copyholder's Eſtate ; and the Granting 


the Inheritance over to another, cannot 5, * 


veſt any greater Intereſt in the Copyholder, 4c 61 

ſo as to make his Land free, any more than 

it can deſtroy the Grant by Copy: And 

it was further reſolved, that the Copy- 

hold deſcended to the Heir, notwithſtand- 

ing the Surrender; for that was void, be- 

cauſe the Lands were not Parcel of the 

Manor; and the Deviſe only will not paſs 

Copyhold Lands; and the Copyholder 

ſhall pay all thoſe Services to the Feof- 

fee of the Inheritance, that he uſed to 

pay, without keeping a Court; for all 4 co. 234. 

thoſe Services that ariſe by Reaſon of a 

Court, he is excuſed from, becauſe the 

Feoffee can keep no Court; therefore Suit 

of Court, and Fines for Alienation and Ad- 

mittance, are gone; for now the Copyhold 

cannot be ſold, nor the Feoftee cannot make 

Admittance or Grant by Copy ; for he is 

not Dominus pro tempore, the Land be- 

ing ſevered from the Manor; but all thoſe 

Things that were Forfeitures before, are 

fo ſtill, if the Copyholder be obliged to 

do them as Waſte, making a Feoffment. 

So if the Land were of the Nature of cro. El. 

Borough Enzliſh, &c. it ſtill remains ſo. 499. 

There is no Way for ſuch a Copyholder 353. 
O 2 to 
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nat F 1 
ffn o alien, but by Decree in Chancery a- 


Cro. El. 
252. 


4 Co. 26. ö. 
Cro. El. 
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gainſt him and his Heirs** As this Caſe is 
reported by Croke, it is ſaid the Copyhold- 
ers Heir ſhall pay a Fine as before ; but 
how can that be, when there can be no 
Admittance: And CMe is againſt this; the 
Caſe is but ſhortly reported by Croke. 
When the Lord grants the Inheritance 
of all the Copyhold Lands, the Grantee 
of all ſuch may hold a Court, take Sur- 
renders, and make Admittances, though 
the Grantce of one Copyhold cannot ; and 
this Diverſity is taken by my Lord Coke, 
in Neal and Zackſon's Caſe. Reported 
alſo by Croke ; and the ſame Point is alſo 
reſolved in another Caſe of my Lord 
Coke's ; for though it be not a Manor 
ſtrictly, becauſe there are no Freeholders ; 
yet as to the Granting Copyhold Eſtates, 
it is a Manor; for in Truth every Manor, 
conſiſting of Freeholders and Copyhold- 
ers, hath two Courts, one a Court-Baron, 
and the other a Curt for Copybolders, 
whereof the Steward is Judge ; and there- 
fore what Reaſon is there, ſince theſe are 
in Effect two ſeveral Courts, and there are 
ſeveral Judges of them, that the Want of 
Freeholders ſhould hinder the Grantee from 
keeping a Court for granting Eſtates, by 
Copy eſpecially, ſince the Conſequence is 
ſo fatal; and therefore if the Lord re- 


leaſes the Service and Tenure of his Free- 
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the Lord cannot make two Manors of 
one, conſiſting of Demeans and Services, 


. yet by his own Act, he may make a Ma- 


nor of Copyholders. This ſeems to be 
but a Diviſion of the Courts, which before 
were in one; for a Manor ſeems to be ſo 
to two Intents, as to the Freeholders, and 
as to the Copyholders; and ſo in Effect 
ſeems to be a double Manor; and there- 
fore are there ſeveral Courts in Effect, and 
ſeveral Judges, according to the Matter 
that is before them; and fo it is no new 
making of a Manor to grant the Inheri- 
tance of the Copyholds, but only to put 
that into the Hands of two Men, which 
before was in one; and yet was as much 
two Manors then as now. But notwith- 
ſanding all this, there are Precedents that 
ſuch Grantee of the Inheritance of Copy- 
hold Lands, cannot keep Court, no more 
than the Grantee of the Inheritance of one 


Copyhold. And it is ſaid that a Writ of Cro. El, 


Error was brought upon the aforeſaid Judg- FIR 
ment; and becauſe the Opinions of the 

Juſtices and Barons were, that the Judgment 
was Erroneous, the Party compounded, 
and the Plaintiff in Error had the Land, 
and the Defendant the Corn upon the 


Ground. There is the Caſe of Bright Cro. El. 
and Forth, where a Recovery was ſuffered ##* 


© 5 of 


holders, yet the Lord may keep a Court Oro. El. 
for his Cuſtomary Tenants: And ſo tho * 


Cro, El. 
395» | 
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of a Manor, excepting the Land in Brad- 
zay, in which were divers Copyholders 
for Life; which Part in Bradevay was af- 
terwards conveyed to the Counteſs of 
Darby, who granted a Copyhold for Life. 
In this Caſe it was Nel that the Grant 
was void, becauſe there was no Manor; 
and though it was inſiſted on, by one of the 
Counſel, that there was a Difference be- 
twixt Copyholds of Inheritance and Copy- 
holds for Life only; for when they were 
for Life, they could not be granted again; 
yet it was anſwered by Anderſon, that it was 
all one; and indeed what Reaſon can there 
be for a Diflerence why one ſhould not 
be granted again as well as another ; and 
why a Court may be kept in one Caſe, 
and not in the other. This Caſe was Micb. 
37 & 38 El. and in Trin. 36 El. Ander- 


ſon was of a quite contrary Perſwaſion, 


and held that a Leſſee of the Freehold of 
Copyhold Lands might hold a Court and 
grant Copies; which ſhews there is a ma- 
terial Difference between the two Caſes; 
or elſe Anderſon was of a very variable 
Temper. And indeed, this Caſe doth not 
ſeem to contradict the Caſes before ; for 
there the Grant was of the Inheritance of 
all the Copyhold Lands; here but of Part ; 
and a Man cannot, by his own Act, create 
two ſeveral Courts and Manors ; but when 
the Grant is of all the Copyhold Lancs 

there 


| 
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there is ſtill but one Court for Copyholders, 
which there was in Effect, when the Manor 
conſiſted of Freeholders. But be it an Au- 
thority againſt the granting Lands by Co- 

py, it ſeems to be but weak, being both 
againſt Reaſon and ſeveral other Caſes; 

for after this it was held, that where a Cre. El 
Woman was endowed of the third Part of “* 
2 Manor, and among the reſt of a Copy- 
hold Tenement, that ſhe might grant it 

by Copy ; and for what appears, this was 

the only Copyhold Tenement was granted 
her. But this being done by Act in Law, 

no Prejudice could acerue to any Body. 

The Leſſee of a Copyhold for a Year & = 
ſhall maintain an Ejettione firms ; for 4E. 
the Common Law warrants his Term, and 
therefore gives him Remedy in Caſe he be 
ouſted. So if the Lord gives Licence to 
make a Leaſe, the Leſſee ſhall have an 
Ejectment. 

There is the Caſe of Stephens and Eliot, Cro. El. 
where it was held the Leſſee of a Copy- 483. 224 
holder could not maintain Ejectment at 18. 
Common Law; and this is generally ſo; but Cro. El. 
then this muſt be underſtood of a- Leaſe 535: 623.1 
without Licence, and for more than a Jie. 569. 
Year;. for by the Licence, the Lord gives 339. 679- 
up his Power of adjudging about the Lef- 35 27% 
ſee's. Eſtate, becauſe when he hath given Cro. El. 
Licence, it ſeems he hath an Eſtate at 469. 717. 
Common Law, though. of Copyhald * 

O04 ands. 100. 16 
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Lands. It is held alſo, in ſome Caſes, 
that if a Leaſe be made without Licence, 
the Leſſee may maintain Ejectment at Com- 
mon Law; for the Leaſe is a good Leaſe 
againſt any Body but the Lord. If a Co- 
pyholder may by Cuſtom make a Leaſe, 
ſuch a Leſſee may by Common Law have 
Ejectioue firms, making Mention in his 
Count, of the Cuſtom, yet this muſt come 
on the other Side by ſome. In this Diver- 
ſity of Opinion, it will be good to ſee 
what is plain, that ſo we may more eaſi- 
ly determine and know what is uncertain. 
And firſt, it ſeems plain that a Leſſee for a 
Year of Copyhold Land, may have an 
Fjettione firme: And it is very plain alſo 
that where a Copyholder may make a 
Leaſe by Cuſtom, ſuch Leſſee may have 
Ejectment. But the Queſtion is, Whether 
ſuch Leſſee need mention the Cuſtom in 
his Count. It ſeems alſo to be plain, that 
Leſſee by Licence may maintain the Acti- 
on, for the Reaſon before. But the main 
Doubt of the Caſe is, Whether a Leſſee, 
without Licence, may maintain Ejectment 
upon that Reaſon that the Leaſe is good 
againſt every Body but the Lord. And 
firſt, there is the Caſe of Godin ver. 


 Longhurſt, where it was held, by all the 


Judges, that ſuch a Leſſee might; but the 
Caſe itſelf was upon a Leaſe that was li- 
cenſed. And it is ſaid, in the Caſe of 

Haddon 
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Haddon ver. Arroſmith, that ſuch a Leſſee 


may have Ejectment. In the Caſe of Cl. Cro. El. 
lins ver. Harding, tis ſaid, that Eject. firms 2 623. 
lies of Copyhold Lands; but 'tis not ſaid Mo. 339. 


upon what Leaſe. In the Caſe of Spark, 
tis ſaid by Popbam that it lies in ſuch Caſe; 
in the Caſe of Hopper ver. Gibſon, tis ad- 
judged that the Leſſee of a Copyholder 
ſhall maintain an Eject. firm.e, but tis not 
ſaid whether upon a Leaſe for a Year by 
Cuſtom, or Licence; ſo that here is no 
Caſe when this was the Point of the Caſe, 
and but one Cafe where the Judges were 
of that Opinion. 


On the other Side there's the Caſe of Cro. El. 


Stephen and Eliot, where twas held per - 
Cur. that a Copyholder could not have 
Ejectment; and tis ſaid ſo in Laughter's 
Caſe, and in Harriſon's Caſe, that Eject- 
ment lies not of it, unleſs the Plaintiff de- 
. clare on the Cuſtom; and all thoſe Caſes 


that are for declaring upon the Cuſtom are 10. 40. 
againſt it. And this Opinion is ſupported 1 Inf. 57. 


by theſe Reaſons, that when a Copyholder © 
makes a Leaſe, he determines his Will, 
therefore may the Lord enter; and if the 
Leflee enter, he is a Diſſeiſor. And my 
Lord Coke's ſaying, that a Leſſee for a 
Year may have Ejectment, excludes others 
from having it. 


A Cuſtomary Manor may be held by 1 Bult. 
Copy of Court-Roll, ad voluntat. &c. and Jos 


ſuch 
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Gro. Js. ſuch a Lord may grant Copies; but it 
cone. 327, {eems it muſt be of ſuch Things as have 
Yelv. 190. been uſually demiſed by him; tor it ſeems 
Theſes be cannot grant all his Demeſns by Copy, 
Caſes are Without they have been uſually demiſed : 
thus 1&- For tho they have been demiſed Time out 
thata Of Mind by the ſuperior Lord by Copy, 
euſtoma· that will not warrant his Demiſe by Copy; 
— "a * becauſe the Cuſtom muſt be, that Time 
held by out of Mind they have been granted per 
one rar, DominumManerit ; now they have not been 
« Manor, granted by him that is Lord of the Ma- 
but not a nor, tho they have by the ſuperior Lord. 
__ This Caſe ſeems to prove that a cuſtomary 

| Manor to hold Courts, (5c. may be with- 
out any - Freehold Services; and it may as 
well be objected againſt ſuch a Lord's 
holding Courts, that he hath no Manor, 
becauſe no Freehold Services; but it ſeems 
he may have Freehold Services. 

A Copyholder may ſurrender by Attor- 
ney in full Court; for of common Right a 
Copyholder may ſurrender in Court, which 
is Common Law; as he may make a Leaſe 

for a Year without Licence; and as an In- 
cident to this Power, the Law allows him 
to do it by Attorney; and a Copyholder 
may be admitted by Letter of Attorney ; 
but this is not of common Right; for every 
Copyholder is to do Fealty, which the At- 
torney cannot do for him; therefore the 
Lord may refuſe to admit by * 5 

ut 
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but if he do admit him, 'tis a-good Admit- 
tance. But where there is a Cuſtom for a 
Copyholder to ſurrender by the Hands of 
two cuſtomary Tenants into the Lord's 
Hands, there he cannot ſurrender by At- 
torney into the Lords Hands, by the Hands 
of two cuſtomary Tenants; for ſuch a Sur- 
render is warranted only by the Cuſtom ; 
and therefore unleſs there be a Cuſtom alſo 
to do it by Attorney, the Common Law 
cannot give that as an Incident, for it al- 
lows of no ſuch Surrender. 

The Lord himſelf may make Admit- 4 Co. 26. 
tances or Grants at any Place out of the 
Manor, for he is not confined any more 
than any other Perſon, to grant an Eſtate 
at Will where he pleaſes; but there being 
only Cuſtom which enables the Steward to 
make ſuch Admittances or Grants, that 
which he does he muſt do upon the Ma- 
nor, unleſs there be a Cuſtom to keep a 
Court out of the Manor, which will ena- 
ble him as well as the Cuſtom to do it up- 
on the Manor. | 

"Tis ſaid that a Steward may grant Co- Cro. El. 
pies as well out of Court as in; ſea Ouere. 3. 

Feme Copyholder for Life takes Husband 
who doth Waſte, this is a Forfeiture of the 
Woman's Eſtate; but if a Stranger do it 
without the Aſſent of the Husband, tis no , co 2 
Forfeiture, 


If 
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If a Copyholder be ſeiſed by Force of 
ſeveral Copies, of ſeveral Parcels, by ſeve- 
ral Tenures, if he commit a Forfeiture in 
one, tis no Forfeiture of the reſt: As if 
he commit Waſte in Part of Black Acre, 'tis 
a Forfeiture of all that Acre ; and by the 
ſame Reaſon if Waſte be committed in one 
Acre, tis a Forfeiture of twenty Ares, if 
held by one Tenure; for the Condition in 
Law annexed to the whole Eſtate is broke; 
and ſo the Lord may enter for the Forfei- 
ture: But where there are ſeveral 'Tenures, 
tho' they be in the Hands of one Copy- 
holder, there are ſeveral Conditions in 
Law annexed to the ſeveral Parcels, and 
therefore the Breach of the one is not ſo 
of the other. If ſuch a Copyholder ſur- 
renders to the Uſe of another, and the 
Lord admits him by one Copy Tenend per 


_ antiqua ſervitia, the ſeveral Tenures re- 


main ; but if the Admittance were by one 
Tenure, then it ſeems a Forfeiture of Part 
would reach the whole, becauſe the Con- 
dition in Law is but one. So if ſeveral 


Copyholds eſcheat to the Lord, and he 


grants them again Tenend per Antiqua 
ſervitia to A. and he commits a Forfeiture 
in Part, this extends not to the whole. 
He, that comes in by Admittance upon 
another's Surrender, is in by him that made 
the Surrender, and ſhall ſuppoſe himſelf in 
the Per by him. 
Where 
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Where a Copyholder hath ſeveral Par- 480 4. 
cels of Land by ſeveral Tenures, the Lord 
ought to aſſeſs and demand his Fines ſeve- 
rally; for the Fine for one may be rea- 
ſonable, for another unreaſonable: And if 
ſuch a Copyholder ſurrenders to the Uſe 
of another, and he is admitted Tenend” per 
antiqua ſervitia, the Fines mult be ſeve- 
rally aſſeſſed. | 

No Fine is due either upon a Deſcent 13 Co.: 
or Surrender, till Admittance, for that is 
the Cauſe of the Fine; and therefore if after 
that the Tenant deny to pay, tis a Forfei- 
ture; but if the Fine be uncertain, the Te- 
nant is not bound to pay it preſently, be- 
cauſe he could not tell what it would be; 
but he 'muſt pay it in a convenient Time, 
or elſe the Lord may appoint a Day for 
him to pay it on; but a Fine certain he muſt 
pay preſently upon Admittance. Note; the 
Lord ought to aſſeſs a certain Time and 


Place for Payment of a Fine uncertain; for Hob. 133. 


the Tenant can't carry it always about him, 
and he ought to demand it. 

When the Fine is uncertain, it ought to Cro. El. 
be reaſonable, or elſe tis no Forfeiture if 77%. 
the Tenant do not pay it. As this Caſe is n 


reported by Croke, tis ſaid, when a Fine is own wg 


certain, the Heir ought to tender it upon „ gb. 
his Prayer to be admitted. As tis report- render 
ed by Cvok, tis ſaid no Fine is due till Ad- belg un” 


mittance, and that Admittance is the Cauſe; bie. 
and 
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Stile 145. 
Jang 29. 


Of Cuſtomary and 
and as Croke reports it, fo has Moor, 623. 
and if he do not pay it, tis a Forfeiture. This 
ſeems to contradict what he ſaid before, 
for if it cannot be a Forfeiture 'til Admit- 
tance, the Demand of the Fine muſt be of 


the Perſon of the Tenant to make a For- 


feiture. So of Rent. 
When a Surrender is made to the Ute 


of one, without expreſſing what Eſtate the 
Cefty que uſe ſhall have, he ſhall only have 
an Eſtate for Life, except there be a par- 
ticular Cuſtom to the contrary ; as if there 
be a Cuſtom that he that hath an Eſtate 
febi _—_— he ſhall have Fee; this Cuſtom 
is good, and ſo of the like. The Limita- 
tion of the Eſtate is always added to the 
Uſe, not to the Surrender into the Lord's 
Hands; for a Surrender of the Eſtate gives 
up all the Copyholder hath to the Lord. 
Put the Caſe then, that the Surrender was 
made to the Lord for Life, to the Uſe of 
another for Life, what Eſtate would the 
Lord then have, and what could he make 
over: Or Cure, Whether the Words for 
Life would be of any Significancy, tho he 
that is admitted be in by the Surrenderor. 
Yet may a Man ſurrender to the Uſe of 
his Wife, for ſhe takes the Eſtate from the 
Lord, as an Inſtrument to convey the E- 
ſtate to her; and ſo it comes not within 
the Reaſon of other Caſes, that they be- 


ing but one Perſon canuot contract; for he 
2 mo gives 
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| gives the Eſtate to the Lord, and he ad- 
is mits the Feme to it. | 

; If one ſurrenders, and dies, if the Sur- 
render be preſented according to the Cu- 
f ſtom, tis good; otherwiſe void. So if the 
- cuſtomary Tenants, by whoſe Hands the 
Surrender was, die, yet if the Surrender 
be preſented upon good Proof, tis ſuffi- 


te cient. 


e If he, to whoſe Uſe the Surrender was, 
die before Admittance, yet his Heir ſhall 
e be admitted; for upon Admittance the E- 8d. 38 


e ſtate is in the Ce/ty que uſe from the Sur- 61. 
n render by Relation. 
- Where Grants have been made by Copy 4 Co. 25. 
for Life, a Grant durante viduitate is Pr 
good, but not vice verſa. Co. 30. 
A Steward is a good Steward to all In- | 
tents and Purpoſes, that is retained by Pa- 


4 
5 
* 
1. 
- rol either to take Surrenders, or make Ad- 
e 
c 
& 


mittances upon voluntary Grants : But the 
Lord may diſcharge ſuch Steward when he | 
will, that is, if he retain him generally ; 
yet a Retainer generally by Patent ſeems | 
c to be for Life. 'The King's Auditor or 
of Receiver hath no Power by Parol to re- | 
f WF tain a Steward to hold the King's Courts; | 
but he ought to have Letters Patent of = 
the Stewardſhip of the Manor, to make 
voluntary Grants. The Kings Steward 
ex Officio may make voluntary Grants , 
much more may the Steward of a com- 
mon 
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mon Perſon, if he do not diminiſh the an- 


Cro. El. 
699. 

4 Co. 30. 
Mo. 410. 
Cro. El. 
426. 

4 Co. 31. 


4 Co. 31. 


cient Rent. | 

The Caſe of atv ver. Thomſon, as tis re- 
ported by Lord he, is an Authority that Debt 
lies not in the King's Courts for Damage; 
above 405. but the Remedy was in Chan- 
cery, or in the Court of the Manor; as tis 
reported, tis adjudged that Debt doth lie 
in the King's Courts, becauſe the Court- 
Baron doth not hold Plea of Things above 
40 f. as tis reported by Cro. The Queſtion 
was, whether the Damages were well aſ- 
ſeſſed to 50/. when the Court-Baron can- 
not hold Plea of above 40s. and 'twas 
held they were. | 

Under-wood may be granted by Copy, 
or any other thing, Parcel of the Manor, 
as a Fair 1 to the Manor. 

Cuſtom for one Copyholder to have 


Common, Gc. in his Lord's Soil, is good; 


4 Co. 31. 


for all the other Copyholders may have 

forfeited their Eſtates or Intereſt therein. 
If Copyholds come into the Lord's 

Hands, if he make a Leaſe of them for 


Life or Years, by Deed or without Deed, 


the Copyhold is deſtroyed ; becauſe during 
thoſe Eſtates twas not demiſed or demiſe- 
able by Copy. So if he make a Feoff- 
ment in Fee upon Condition, and enter for 
the Condition broken, yet tis not grantable 
by Copy; but if he keep them in his Hands 
never ſo long, or grant them at Will, they 

may 


— 
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may regrant them again by Copy; ſo if the 
Interruption be tortious, as if the Lord be 
diſſeiſed, and the Diſſeiſor dies ſeiſed, and 
after the Lord's Eſtate is recontinued, the 
Lord may grant by Copy; ſo it ſeems if 
the Diſſeiſor had made a Feoffment in Fee. 
But if they be extended in the Lord's 
Hands, or his Wife be endowed, tho' the 
Interruptions be by Act in Law, yet they 
ſhall never be granted again. 

If the Copyholder accept a Leaſe for 2 Co. 17: 
Years from the Lord, the Copyhold is for © 
ever gone ; and by the ſame Reaſon a Re- 
leaſe upon that Leaſe will paſs the Free- 
hold and Inheritance to him: But if a 
Leaſe be made of the Manor, and of a Cro. Car. 
Copyhold Tenement by expreſs Name, yet 777, 
this will not extinguiſh the Copyhold. 520. 

If the Copyholder takes a Leaſe for Years 4 Co. 126. 
of the Manner, his Copyhold hath no Con- * 415 
tinuance, but he may grant it by Copy to 181. 
another: If after the Copyhold comes to Cre. Jac- 
the Lord's Hands, he aliens the Manor bj 
Fine, &c. the Alienee may regrant it. 

The Lord ſhall not have the Cuſtody of 
Lunatick Perſons Lands, unle*s there be a 
Cuſtom for it; neither ſhall the King have 
it, for the Prejudice that would enſue to Ut ſupra. 
the Lord. 

In Caſe of a Widow's Eſtate, 'tis ſaid Hutton. 
to be reſolved and agreed in Lex Cuſt. 156. — Ab. 


that no Fine is due. Qyere of this; for 392. 
* tho Nay. 29. 


10 


Hob. 190. 
Cro. Ja. 
253. 
Yelv.189. 
Noy. 136. 
2R. Ab. 
G1. | 
2 Brownl. 
210. 

Mo. 667. 
Cro. El. 


194- 


Cro. Ja. 
233: 
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tho' the Eſtate be adjudged in the Woman, 
yet that is no Argumeut ſhe ſhall pay no 
Fine, for the Eſtate is in the Heir by De- 
ſcent, and yet he ſhall pay a Fine, and 
both are compellable to be admitted ; and 
then why ſhould they not pay a Fine. The 
like of Dower and Curteſy. 

A Copyholder had Common in his 
Lord's Waſte ; the Lord grants and con- 
firms the Copyhold Land to him and his 
Heirs, cum pertinentiis; adjudged the 
Common was extinct, being annexed to his 
cuſtomary Eſtate, by the Cuſtom, which 
Eſtate being determined, the Common alſo 
is, and can't continue without Words to that 
Intent, and cum pertinent will not do; for 
the Common was not appurtenant to the 
Freehold Eſtate granted by the Lord; there- 
fore Care ought to be taken in infranchiſing 
Copyhold Eſtates, to add Words to conti- 
nue Common and other Profits aprendre 
to the Copyholder after the Infranchiſe- 
ment. : 

In this Caſe is cited the Caſe of Ford 
ver. Ward, where the Lord granted to his 
Copyholder the Freehold of his Copyhold, 
by the Words of ( Grant unto him all the 
Lands, Tenements and Hereditaments there- 
to appertaining, and thereto uſed and occu- 
pied); and twas held he loſt his Copyhold; 
the Reaſon ſeems to be, becauſe the Com- 
mon was nothing appertaining, c. to the 

Free- 
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Freehold he granted: But as this Caſe is 
reported by Moor, no other Words are put Mo. 667. 
in all Cormons, c. appertaining to the 
ſaid Meſſuage; and there another Reaſon 
is added, ce. now he claims by the Lord 
who cannot have Common in his own 
Ground. But this is a Reaſon only where 
the Common is in the Lord's Soil ; but the 
other holds where tis in another's Soil, 1 Brownl. 
which is a much ſtronger Caſe ; for as it 113. 
ſeems in ſuch Caſe there's no way to conti- — 4 
nue the Common: For by the Grant of the 
Freehold tis gone, and the Lord can make 
no new Grant of it, but in his Soil he 
may. 
My Lord Cote, in his Treatiſe of Copy- Co. Cop. 
holds, ſaith, that if the Lord demand his Lr DFT 
Rent of the Copyholder, and he ſaith 
that he wants Money, and intreats the 
Lord to forbear till he be provided; that 
this is a Forfeiture. And that if the Lord 
make a continual Demand upon the Land, 
and the Copyholder is not there, this is a 
Forfeiture; but if he demand once, and 
no body is there, this is no Forfeiture. 
Now as in other Reſpects, ſo in this, 012. 
Copyhold Cuſtoms are not to be expound- 
ed by the ſtrict Rules in Law, which ap- 
pears from what Coke ſays, who owns that 
if the Copyholder be not there upon the 
Land, 'tis no Forfeiture; yet in Caſe of 
a Condition for Re-entry, that had been a 

2 For- 
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Mo. 623. 


1 Rol. 
Ab. 506. 


Cro. El. 
505. 
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Forieiture to entitle the Feoffor to an En- 
try. But the Condition annexed to Copy- 
hold Eſtates, is a Condition in Law; for 
as the Eſtates of Copyholders are but an E- 
ſtate at Will, and yet the Law makes an 
Inheritance of it, and puts it out of the 
Power of the Lord to determine their E- 
ſtates, ſo long as they do their Services. 
But when they fail doing this, the Law no 
longer protects their Eſtates, but ſuffers 
the Lord to enter; but then this Refuſal 
to do their Services muſt be wilful, as it 
ſeems, which will amount to a Determina- 
tion of the Will of the Copyholder, and 
not any other Refuſal, if he ſignifies his 
Deſign tÞ pay, and ſo to continue his Will; 
and therefore the Caſe above, where the 
Copyholder intreated the Lord to forbear, 
is not Law. To prove which there's the 
Caſe of Criſp and Fryar, where that was 
held no Forfeiture; but the Caſe it ſelf 
was upon a Demand upon the Land for 
three Years Rent, no body being there, 


Whether it were a Forfeiture or no; and 


as the Caſe is reported by Crook, one Judge 


was of Opinion twas no Forfeiture, be- 


cauſe 'twas only a Denial in Law; and 
that the Condition in Law was not annex- 
ed to the Non-payment, but to the wilful 
Refuſal : But two other Judges held it to 
be a Forfeiture, and that a Denial in Law 


is a Forfeiture, as well as a Denial in 
Deed ; 
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Deed ; /ed adjurnatur; and no more of 
it is ſaid in that Book. But the Caſe is 


alſo reported in Moor; and there, tis ſaid Mo. 350. 


to be held a Forfeiture by the ſame two 
Juiges ; but the Reaſon given was becauſe 
o long a Non-payment amounted to a wil- 
ful Refuſal. 

My Lord Coke ſays that a Demand up- 
on the Land is no Forfeiture, if the Te- 
nant be not there, unleſs it be a continued 


Demand: And there's the Caſe in Hobart, Hob 535. 


where 'twas adjudged that a Demand for 


Rent or Fine muſt be of the Perſon of the 615. cont. 
Copyholder, which proves that a Denial 4 * 27. 


in Law will not make a Forfeiture. The 
Caſe was, the Lord aſſeſſed a Fine of 
twenty Nobles upon his Copyholder, and 
appointed him to pay it to his Bailiff at his 
Houſe within the Manor, three Months af- 
ter; and the Fine being not paid at the 
Time appointed, he entered without any 


Demand. 


The Caſe of Williams was this; the Latch, 
Lord demanded the Rent of the Copy- 2 


holder; he anſwered he had it not with 
him then, but that he would pay it as ſoon 
as he could; the Lord faid, pay it at my 
Houſe at ſuch a Day, which Houſe was 
within the Manor. Adjudged, Firſt, that 
the Copyholder's Words (tho' a Dental in 
Law) was no Forfeiture, but his Non-pay- 


ment at the Day aſſigned was a Forfeiture, 
of becaufe 
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becauſe it amounted to a wilful Denial, 
for he promiſed to pay it, and failed ; but 
had the Place aſſigned been out of the Ma- 
nor, it had been no Forfeiture. This Caſe 
is apparently different from that next pre- 
ceding; for here was a Demand of the 
Copyholder himſelf; there was no Demand 
at all. There's the Caſe of Caſton and Li- 
bert, where a Widow had Copyhold 
Lands, and divers Perſons came for the 
Rent, whom ſhe put off with Delays; at 
laſt comes a young Gentleman and demands 


it; ſhe anſwered that ſhe did not know 


8 Co. 92. 


him, but if he would dance before her, if 
ſhe liked his Dancing ſhe would pay him; 
this Denial was adjudged no Forfeiture, 
not being wilful. 

If the Eſtate of the Lord ceaſe. by Li- 
mitation of Uſe, and the Uſe and Eſtate of 
the Manor is transferred to another, who 
demands the Rent, and the Copyholder 
denies to pay it; no Forfeiture without 
Notice to him of the Change of the Uſe 
and Eſtate, The like Law of a Bargain 
and Sale of a Manor inrolled, c. 

It ſeems the Law is the ſame concerning 
Leaſe and Releaſe; but if the Manor be in 
Poſſeſſion of the Lord himſelf, and not in 
the Hands of any Leflee, and he makes a 
Leaſe, and then releaſes, the Leſſee ha- 
ving Poſſeſſion; Quere if the Copyholder 
denies paying, if this is not a Forfeiture, 

becauſe 
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becauſe the Entry of the Leſſee is Notice 

as much as Livery, Gc. 

Nom appearance at Court after Summons M2: 359: 
is a Forfeiture of the Copyhold; but with- ? Rol. 
out Warning tis no Forteiture, but only Rep. 256. 
Negligence; and after Summons 'tis a For- Ney. q 
feiture, without an expreſs Refuſal, as in Cro. El. 
Caſe of Rent: For the Conſequence is 33. 
more fatal in this Caſe, becauſe without 

the Copyholders Attendance there can be 

no Court. 

"Tis held per tot. Cur. in Sir I. Braunchè si Leo. 
Caſe, that a general Warning within 104. 
the Pariſh is ſuffcient ſo that 15 the Co- 
pyholder doth not come, let him live 
Where he will, tis a Forfeiture, becauſe 
his Tenant may ſend him Word: Twas 
there likewiſe held that Sickneſs or a great 
Office may excuſe the Copyholder's Atten- 
dance, and that Services could not be done 
by Attorney, but an Attorney may eſſoin. 

But as to the Point of general Warning, 
four Days Notice has been adjudged cuff 
cient Time; and how can a Copyholder 
be ſummoned in that Time that lives 200 
Miles off; therefore twas held in the Caſe 
of Taverner ver. Cromzvel, that general Cro. El 
Notice is not fufhcient, but a perfonal Sum- 333. 305. 
mons: The like in Criſp and Fryar's Caſe. 
This Opinion ſeems moſt reaſonable. If a 
Copyholdet be in Debt, and is afraid of 
being arreſted, or is a Bankrupt, and keeps 

P 4 Houſe, 
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Houſe, theſe are good Excuſes. Vide 3 
Leo. 107. 

The Lord comes to the Copyholder, and 
requires him to do his Services, and the 
Copyholder anſwers, if they are due, he 
will do them, but it ſhall be tried at Law 
firſt, whether they are due by Law; this 
is no Forfeiture, being no wilful Refuſal. 
If the Copyholder ſay, if it be a Cdurt, 
he will appear at it, if not he will not, 
this is no Forfeiture ; but if there were no 
Controverſies about the Court, but that is 
only uſed as a Shift, then it ſeems it is a 
Forfeiture, 

If a Copyholder refufe to be admitted, 
it is a Forfeiture. If a Copyholder come 
not to be admitted where the Cuſtom of 
the Manor 1s that every Heir ſhall come 
to Court to be admitted; and if he do 
not, Proclamations ſhall be made for him to 
come in; and ſo in the two next Courts, 
or elſe that the Lord ſhall ſeiſe; this is a 
Forfeiture, for the Cuſtom is a good Cu- 
ſtom, being only to compel the Tenant to 
come in and be admitted. But if the 
Heir be beyond Sea at the Time of the De- 
ſcent, or within Age, Non compos, or in 
Priſon. But it ſeems ſuch Cuſtom would 
bind a Feme Covert, being like to the 
Caſe of Fines at Common Law ; in which 
Caſe they only were not bound who could 
not make Claim ; but a Feme Covert ha- 
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| ving a Husband, may claim by him, and 
therefore ſhe was bound. But if ſuch 
| Heir be within Eng/and, at the Time of 
5 the firſt Proclamation paſſed, and then 
5 go beyond Sea, he ſhall forfeit; for he 
7 had Warning, and ought to have come in, 
) and not have diſabled himſelf from making 
Claim. But if he had gone beyond Sea, 
after the Deſcent, and before the firſt Pro- 
clamation, this had been no Forfeiture ; 
for at the Time of the Court he is to make 
Claim; ſed Ouezre. It was faid by Ni. Cro. Jac. 
liams, that becauſe the Lord cannot have 101. 226. 
any Services done him in the mean time, 
; that the Lord may ſeiſe the Lands and 
take the mean Profits, and ſhall not be an- 
f ſwerable for them. Sed Ouzre. 
: If a Jury or Homage refuſe to preſent Dyer 
dhe Articles, according to their Oath, this 21. 6. 
) 
7 
a 
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is a Forfeiture of their Copyholds, for the _ El. 


Prejudice thereby enſuing. If the Copy- 535: 676. 
holder make a Leaſe, it is a Forfeiture, yet 
it is no Diſſeiſin to the Lord, which is 
plain from the Caſes that ſay ſuch a Leaſe 
is good againſt every Body but the Lord; 
for it could not be a Leaſe at all, if it were 
a Diſſeiſin. It is a Forfeiture, becauſe the 
Copyholder has broke the Cuſtom of the 
Manor, by bringing in a Tenant without 
any Admittance ; but it is no Diſſeiſin in 
| Pavour of the Lord, ſince the Copyhold- 
er hath ſuch Eſtate as may laſt much 
4 longer 


1 Bulſt. 
189. 


Jones 
249. 

1 Roll. 
Abr. 510. 
1 Bullt, 
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longer than the Leaſe, and not a bare Leaſe 
at Will. 

A Leaſe, that will make a Copyholdet 
forfeit his Eſtate, ought to have a certain 
Beginning and End, or elſe it is a void 
Leaſe, and can convey at moſt but an E- 
ftate at Will, which is no Forfeiture. A 
Copyholder for Life makes a Leaſe for a 
Year, and then makes a Leaſe to the ſame 
Party for another Year, to commence one 
Day after the firſt Year, and then ſurren- 
ders his Copyhold to the Lord ; it was ad- 
judged the ſecond Leaſe was a Forfeiture ; 
for it is not warranted by Cuſtom, and fo 
being out of the Cuftom, it is as every 
other Leaſe for Vears, a Forfeiture ; for 
though it be not to commence till affer the 
firſt Leaſe ended, yet the Land is charged 
with a double Intereſt, one in pr. tſeuti, 
the other in futuro; which is againſt the 
Cuſtom, and ſo a Forfeiture. Seconaly, It 
was adjudged this Leaſe was void againſt 


the Lord, who had the Land by the Sur- 


1 Roll. 
Abr. 510. 


1 Roll. 
Abr. 508. 


render, and when the Lord enters by Force 
of the Surrender, he is in by Title pa- 
ramount the Leaſe. But it ſeems the firſt 
Leſſee ſhall enjoy his Leaſe, or elſe it 
were in the Power of the Lord to defeat 
his own Grant. There is nothing ſaid of 
this; but the Cafe in Rolls is, That the 
Leaſes were executed at one and the ſame 
Time ; and then the Leflee, being parti- 

3 Ceps 
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ceps eriminis, may perhaps forfeit ; and 

as the Caſe is reported by the reſt, the 

Leaſe was made to him to commence in 
Reverſion; and ſo he is as much Party to 

the Wrong as in the other way ; and 

ſo it ſeems the Lord may enter preſently. 

The fame Point of a Leaſe for a Year ex- cro juc, 
cept Day, adjudged a Forfeiture. 308. 

4. makes a Leaſe of his Copyhold to creo. jc. 
one for a Year, and then covenants the 3o1. 
Leſſee ſhall enjoy it % anno in annum. 

No Forfeiture, only a Covenant and not 

a Leaſe. Cuær. and ſee the Book; for 

the Words Cheenant and Grant make a  _ 

Leaſe, &c. But in another Caſe it was held 20%. 

that theſe Words by Conſtruction might Cro. Jac. 

make a Leaſe, where the Lands might be“ 

let ; but otherwiſe where the Lands could 

not be let; which Diſtinction ſeems very 

reaſonable ; for the Words themſelves do 

not import a Leaſe; and it would be a 

very injurious Conſtruction to make them 

a Leaſe, and fo a Forfeiture, when they; keb. 

only import of themſelves a Covenant. 267. 
Leaſe for Years by Parol, to com- Gro. EI 

mence in futuro, is a Forfeiture, becauſe 499 351, 

of the unlawful Contract made to the Lord's Fe ne 

Diſheriſon. | Moor 

The Lord gives Licence to his Copy- 392. 
holder to make a Leaſe for twenty-one moor 
Years, to begin next Michaelmas ; the 184. 
Copyholder makes a Leaſe 0 

ut 
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but before Michaelmas makes another 
Leaſe by Indenture to another for twenty- 
one Years to begin at Michaelmas next; 
it was held by Anderſon that this was a For- 
feiture; ſed Ouere ; for the Leaſe was void 
in Point of Intereſt, and only worked by 
Way of Eſtoppel betwixt the Parties; and 
if no Intereſt paſſed, how could it be a 
Forfeiture : Yet had the firſt Leaſe been 
ſurrendered, the ſecond Leaſe would have 
taken Effect, and then the Land had been 
charged with a Leaſe without Licence ; 


but till that happened, the Land was 


1 Inft. 59. 


4. 
Co. Cop. 
163. 
Mod. 199. 


charged with nothing in Point of Inte- 
reſt. And this not like the Caſe of a Fu- 
ture Leaſe; for there the Land is bound 
preſently; and though this may happen to 
be a Charge, yet the Suppoſition is foreign, 
and ought not to be intended to work a 
Forfeiture. If a Man make a Deed of 
Feoffment of his Copyhold, or a Demiſe 
for Life without Livery, no Forfeiture, 
becauſe without Livery nothing paſſes; 
but by a Leaſe for Years an Intereſt paſles 
by the Delivery of the Deed, and there- 
fore that is a Forfeiture. 

My Lord Coke ſays, if Tenant for Life 
of a Copyhold ſuffer a Recovery by Plaint 
in the Lord's Court, as a Copyholder of 
Inheritance, this is a Forfeiture, but Lex 
Cuft. pag. 206. ſays it was otherwiſe ad- 
judged in the Caſe of Bird and Keck. Igeo 


Onere. 


— Ld 3 Dr we 
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Cuere. If a Copyholder erect a new Houſe 


n the Land without Licence, it is no 
Forfeiture, becauſe it is for the Melioration 
of the State of the Land; but then it ſeems 
this Houſe muſt be ſubject to all the Cu- 
ſtoms of Copyhold Land; therefore if he 1 Roll. 
pull it down again, it is a Forfeiture. Abr. 507. 

Waſte, either voluntary or permiſhve, , Bult. 
is a Forfeiture of Copyhold Lands, un- 50. 
leſs there be a Cuſtom to cut Trees, (5c. 1 63. 
It ſeems if a Stranger doth Waſte in the 1 Roll. 
Copyhold Lands, it is no Forfeiture, be- Abr. 508. 
cauſe not the Copyholder's act. My Lord cn 
Me, in numbring permiſſive Waſte, doth Co. Cop. 
not reckon the Waſte done by a Stranger. 3. 
And further it is reſolved in C iftons Caſe, 
that if the Husband commit Waſte in 
Lands of his Wife's, it is a Forfeiture ; but 4 co, 21. 
if a Stranger commit Waſte, it is no For- 4. 
feiture ; and it ſeems every Forfeiture 
ought to be the wilful A& of the Copy- 
holder, ſo as it may amount to a Determi- 
nation of his Will. Turning plowed Ut. Re 
Land to Hop Ground or a Piſcary is a a ” 
Forfeiture. It is ſaid to be reſolved in 
my Lord Montague's Caſe, that a Copy- co. El. f. 
holder by Common Law, cannot take 13 Co 68. 
Houſe-bote, Oc. but muſt have a ſpecial c EI 
Cuſtom to warrant it. There is the Caſe 498. 
of Eaſt and Harding, as reported by * Roll. 
Croke, that a Copyholder cut down Tim- 
ber Trees, and let them lie five Years, 5 

after 


Of Cuſtomary and 


after the Action brought employed one 
of them; but the Jury found he cut down 
the Trees for the Reparation of his Houſe; 
and even in this Caſe two Judges were of 
Opinion that it was no Forfeiture, being 


cut down to repair; and yet in the put- 


Mo. 392. 


Cro. El. 
292. 
1 Roll. 
508. 
Cro. El. 
361. 


ting this Caſe, there is no Cuſtom ſaid to 
be found for the cutting down Timber for 
Reparation. But Maor, in arguing ſays, 
that it was found ſo. Here the Trees 


were not employed in five Years, and then 


but one employed, and that too after the 
Action brought. Maor, in reporting this 
Caſe in the former Part ſays, the Copy- 
holder cut down two Trees, no Cuſtom 
being found one way or other, for the Cut- 
ting to be a Forfeiture or Diſpuniſhable. 
And then a little further he ſaith, that the 
Jury found the Cuſtom for cutting Trees 
for Reparation ; and then afterwards he 
fays that it was reſolved, Doing of Repara- 
tions as it is found, though it be five Years 
after the Cutting, and after Entry for the 
Forfeiture, and Action brought, is a Dif- 
penſation for the Forfeiture. The Opinion 
of Popham was, that a Copyholder may 
cut Timber for Reparation, without Cu- 
ſtom. It was adjudged between Daru- 
bridze and Cocks, that a Copyholder may 
lop off the under Boughs without a ſpe- 
cial Cuſtom, but not the top Boughs, be- 


cauſe that would cauſe a Putrefaction in 
the 


then a Tenant at Will might do it. So it No . 


one of the Reaſons given is, that the ſuc- br. 650. 
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the Timber. It ſeems reaſonable that a 
Copyholder ſhould have Timber to repair, PN 
Oc. ſed Quere. In Swain's Caſe a Cu Wigen 
ſtom was found to take Houſe-bote, Fire- Cro. Jac. 
bote, Gc. Cuſtom that every Copyhold 3% Ca 
Tenant may cut down Trees at their Will 20. 


and Pleaſure is unreaſonable and void; for 1 Bulſt. 


is for a Copyholder for Lite to do it; and 1 Roll. 
ceeding Copyholder would not have where- 5 
withal to maintain the Houſe and the 
Plough, which plainly intimates that a Co- 
pyholder may cut Timber to make Re- 

rations; and the rather becauſe permiſ- 
ive Waſte is a Forfeiture in him. If there 
is a Copyholder for Life, who by Cuſtom 
may name his Succeſfor for Life, and fo 
for that Copyholder to name his Succeſſor, 
ſuch a Tenant for Life cannot by Cu- 
ſtom cut Timber. But if he had been a 
Copyholder of Inheritance, ſuch Cuſtom 
is good. And my Lord Cote ſays, that 
if a Copyholder do Waſte, it is a Forfei- 
ture, unleſs there be a Cuſtom to the 
contrary. If there be a Cuſtom for a Co- 
pyholder to take 'Timber for Reparations, 
Fuel, Gc. ſuch a Cuſtom is good, though 8 Ce. 44 
the Copyholder have but a particular E- 
ſtate, though he cannot da what he will 
with the Timber. | 


If 
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If the Copyholder take the Shrouds of 
Trees by Cuſtom, if the Lord takes the 
Body, an Action of the Caſe lies againſt 
him, which ſeems to prove, that the Lord 

Roll. may not cut down the 'Trees upon the Co- 

N pyhold Lands, which is very reaſonable; 
for the Copyholder hath a particular Inte- 
reſt in them; and then if a Copyholder 
of Inheritance cannot cut them down by 
Cuſtom, the Timber may ſtand and rot, 
and no Body the better for it. 

Where a Copyholder may take Trees 
for Reparation, the Cops and Tops be- 
long to him, and though he cannot re- 

3 Bulſt. pair with them, he may ſell them to help 

— to defray the Charges. Copyholder for 

Je 233. Life cuts down Trees, the Lord may 

take them. So it ſeems, if he be a Copy- 

holder of Inheritance, if there be no Cu- 

ſtom. Under-Leſſee cuts down Trees, it 

is no Forfeiture of the Copyholder's E- 
ſtate. 

Mod. 94. If the Lord grants his Trees growing 
upon the Land, or which after will grow, 
be may cut the Trees, now growing, by 
Force of the Grant; but as to thoſe that 
are not grown, the Grant is void. 

13 co. 3, Two Years Value, for a Fine for an Ad- 
mittance upon a Surrender, was adjudged 
to be unreaſonable ; but where Copyholds 
are only for Life, and fall into the Lords 


Hands, there the Intereſt paſles from the 
Lord, 
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Lord, and fo Arbitrio Domini res eftima- 
ri debet; but in Caſe of Surrenders, the 
Lord is only an Inſtrument. 

The Lord of the Manor may cut down ,, co. 68. 
the Timber-Trees growing upon the Copy- 1 Leo. 
hold Lands, provided he leave ſufficient *7* 
for Houſe-bote, Gc. This muſt be under- 
ſtood where there is no Cuſtom for the 
Copyholder to cut Timber-Trees. There- 
fore the Caſe before muſt be underſtood, 
when the Lord cuts down the Trees, there 
not being ſufficient left for Fuel ; for tho' 

a Cuſtom be alledged for taking Shrouds 

for Fuel, it is no more than the Common 

Law allows; and therefore if the Lord 

cut down the Trees without leaving ſuffi- 

cient for Fuel for the Copyholder to take 
Shrouds of, an Action upon the Caſe lies 

againſt the Lord. And my Lord Coke, 
preſently after he had laid it down as a 
Reſolution, that the Lord may take the 
Timber-Trees, leaving ſufficient for the 
Copyholder for Houſe-bote, c. puts a 13 Co.6g. 
Caſe of an Action upon the Caſe brought 

by a Copyholder againſt his Lord, for 

cutting down Pollingers, where, by the 
Cuſtom of the Manor, every Copyholder 

had the Loppings of thoſe 'Trees for Fuel, 

And this Caſe is cited to prove that an Ac- cro. El. 
tion of Treſpaſs lies againſt the Lord for 2 
cutting Trees, not leaving ſufficient, ſo that 52 1. 
the Caſe muſt be underſtood, where there 


2 was 
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was not ſufficient belides ; or elſe my 
Lord Coke cites a Caſe where it is re- 
ſolved that the Lord can cut down none, 
to prove that an Action of Treſpaſs lies 
for cutting, and not leaving ſufficient ; 
which follows another Reſolution in the 
ſame Caſe, that the Lord may cut down 
Timber-Trees, leaving ſufficient ; and the 
Cuſtom to cut makes no Alteration ; for it 
is reſolved in the ſame Calc, that every 
Copyholder de com. jure may take Trees 
for Houſe- bote; ſo that the laying the Cu- 
ſtom ſeems to be only by Way of Caution. 

It ſeems if a Copyholder commit Felo- 
ny or Treaſon, he forfeits to the Lord, 
without any particular Cuſtom ; elſe a Fe- 
lon would have no Puniſhment in his Po- 
ſterity, if he had Copyholds of never fo 
great Value. Coke, in one Place ſays, if 
a Copyholder commits Felony or Treaſon, 
he forfeits his Copyhold e in 
another Place he ſays he forfeits upon Pre- 
ſentment; and in a third Place he ſays the 


Lands eſchcat to the Lord. In none of 


theſe Caſes he mentions any Cuſtom, but 
ſpeaks generally. It is a Forfeiture pre- 
ſently before Indictment or Attainder, as it 
ſeems, becauſe the Cuſtom will not, in Fa- 


vour of a Felon, ſupport an Eſtate at Will, 


but let the Lord determine it, as in Caſe 
of any other Eſtate at Will. The Law 
will not give his Eſtate to the King, 5 

cauſe 
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cauſe then the Lord would loſe his Servi- 
ces; yet in Packinton's Caſe, a Cuſtom 
is alledged for the Lord to have the For- 
feiture of his Tenant's Copyhold Land for 
Felony ; and there the Cuſtom was for the 
Wife to have her Free Bench, and be ad- 
mitted, during which Time he that had the 
Inheritance was attainted and died, and 
then the Wife died; it was adjudged the 
Inheritance was forfeited to the Lord, not- 
withſtanding he was not Tenant : The 
Cuſtom was if any Copyholder be con- 
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victed of Felony. However, it ſeems Con- co. Cop 
viction is not neceſlary ; but if the Thing 164. 


will bear it, it is good to lay a Cuſtom. 


My Lord Coke ſays, that if a Copy- Us ſupra. 


holder be Outlawed or Excommunicated, 
upon Preſentment, the Lord ſhall have 
the Profits of the Lands. It is ſaid in 
Lex Cuft. 210. that if a Copyholder be 
Outlawed in a perſonal Action, it is ng 
Forfeiture of his Copyhold, but the King 
ſhall have the Profits; Quere of this; for 


then how can the Lord have his Services 


paid him, Quere If a Copyholder for- 
feits any thing in Utlawry, unleſs for a 


capital Crime. If a Man be convict of 2 Keb. 


Manſlaughter, and reads, he ſhall not for- 
feit, Incloſure of Copyhold Lands is no 
Forfeiture, If the Lord hath uſed to have 


451. 456. 


2a Field-Courſe over the Lands of the Co- Hut. 102. 
pyholder, if he incloſe them, and there Lit Rep. 
Q 2 hath 74% 
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' hath been a Cuſtom to fine for ſuch In- 


cloſure, it is no Forfeiture ; but if there 
hath been no Cuſtom to fine, it ſeems it 
is a Forfeiture, becauſe the Lord hath no 


other Remedy. Reſcous and Replevin 


Cro. Car. 
7. 


As 
Cro. El. 


149. 
1 Roll. 
Abr. 509. 


are Forfeitures of Copyhold Land, be- 
cauſe they amount to wilful Refuſals. De- 
facing of Land-marks is a Forfeiture. 

Feme Copyholder of Inheritance takes 
Husband, who makes a Teaſe for Years, 
by Deed indented, and dies; the Feme 
may enter; or if ſhe be dead, her Heir 
may enter; becauſe the Forfeiture for 
which the Lord might enter, continues no 
longer than the Husband's Life, and then 
ſhe may avoid the Leaſe; but if ſhe does 
any thing that makes the Leaſe to have 
Continuance, it ſeems then the Forfeiture 
remains ; but if the Husband doth Waſte, 
as in cutting 'Trees, there the Lord's In- 
heritance being prejudiced, the Forfeiture 
always remains. So if the Husband de- 
nies to pay the Rent, or to do Suit; for the 
Lord muſt have his Services, and the 


Feme hath no Way to avoid thoſe Non- 


feaſances. It was ſaid by one Judge, that 


jf the Lands come to the Feme after Mar- 


riage, it is no Forfeiture, becauſe it can- 
not be ſaid to be her Fault to take ſuch a 
Husband as would not do the Services. 
But it ſeems this Diſtinction, for the Reaſon 


agaforeſaid, is of no Uſe, and it is not men- 


tioned 
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tioned in any Book. Moſt of the Judges C EI. 

of -Eng/and were of Opinion, that a Lellee 49. 

for Years might take Advantage preſently Ms: 393- 
of a Forfeiture, though his Leaſe were to A 309. 
commence in Poſſeſſion at a Day to come. 

It is agreed on all Hands that Leſſee for 

Vears of a Manor may take Advantage of 


the Forfeiture. 
A Copyholder makes a Leaſe for Years, Oven 6;. 


the Lord grants the Freehold in Fee or 
for Years, no Body can take Advantage 
of the Forfeiture ; for the Wrong was to 
the Lord pro tempore, and he hath diſ- 
penced with it by making a Grant. 

Copyholder for Life, the Lord makes a Roll. 
Leaſe to commence after the End, Forfei- Abr. 858. 
ture, or Determination of the Eſtate for 
Life; the Copyholder commits a Forfeiture ; 
the Lord will not enter; the Leſſee may. 
Copyholder for Life, Remainder to ano- 
ther in Fee, the firſt Copyholder commits 
a Forfeit, he in the Remainder ſhall not 
enter, but the Lord ſhall hold it during 9 Co-107. 
the Life of the firſt Copyholder ; for Co- 2 1 ,.. 
pyhold Eſtates are not like thoſe at Com- 
mon Law; for in Copyhold Caſes the 
Remainder is to commence after the Death 
of Tenant for Life, and not after his 
Eſtate or Intereſt is gone. But in ſuch 
Caſe the Forfeiture of Tenant for Life 
would not prejudice the Eſtate of him in 


Remainder, unleſs there be an expreſs 
.* © 386 __ Cuſtom 
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Cro. El. 
$93. 


Cro. El. 
598. 
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Cuſtom for it. So if there be a Cuſtom, 
that if upon a Surrender made, the Cz 
a ſe doth not come to be admitted be- 

re three Proclamations paſs, that he ſhall 
forfeit his Eſtate, If in that Manner a 
Surrender be made to the Uſe of 4. for 
Life, the Remainder to B. in Fee; and 
A. ſuflers three Proclamations to paſs, 
and B. makes no Claim; yet ſhall not B. 
forfeit his Remainder, for the Cuſtom 
ſhall be taken ſtrictly; but the Reaſon 
of the Reſolution of the Caſe implies, 
that had the Cuſtom been laid to reach 


Remainders too, it had been good, and 


nmr had been forfeited in that 
aſe. 

Then there's the Caſe of Raſtal and 
Turner, where Tenant for Life of a Copy- 
hold, the Reverſion to another in Fee, con- 
trives to ſell the Copyhold to another in 
Fee, which is to be done in this Manner. 


The Tenant for Life is to commit a For- 


feiture, and the Lord is to ſeize, and grant 
it in Fee by Copy to the Vendee; all 
which is accordingly done; twas adjudged 
that the Intereſt of the Reverſioner was no 


ways prejudiced by the Forfeiture. Theſe 


Authorities are grounded upon the higheſt 
Reaſons; for elſe he that hath but a par- 
ticular Intereſt in Copyholds, will have as 
an Intereſt as thoſe that have a Fee; 
r by ſecret Covin he may commit a For- 

"E feiture, 
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feiture, and ſo give away the Fee. But 
notwithſtanding theſe Authorities ground- 
ed upon ſo good Reaſons, there's a Caſe 


in Moor, where a Copyhold to Two for Mo. 49. 


Lives to have ſucceſſtoe, and the firſt com- 
mitted a Forfeiture, and twas adjudged 
that thereby the Remainder was forfeited. 


"Tis held by my Lord Coke, that a Pre- 00 
5 to make a Forfeiture C7. x1, 
in thoſe Caſes, where the Lord cannot be 499. 
preſumed to have Notice of himſelf, as if Tateb. 
the Tenant commit Felony. But tis ſaid 3 Keb. 
per Cur. alibi, that Preſentment is not of 64. 


ſentment is n 


Neceſſity, but only for the Lord's better 
Inſtruction, and he may take Notice him- 
ſelf it he will. And indeed the Reaſon 
given by Coke is of no Cogency, that be- 
cauſe the Lord cannot by Intendment have 
Notice of them himſelf, that therefore he 
ſhall take no Advantage of them without 
Preſentment ; for if he can take Notice of 
them, why ſhould he not, fince Preſent- 
ment is not that which gives Title, but 
only lets him know what he hath a Title 


to: But however tis ſafe to get ſuch things 


preſented; and if there be a Cuſtom for it, 
it muſt be 


Lord Gke, that if the Tenure be one, that 
a Feoffment of Part is a Fotfeiture of the 
whole: But tis ſaid in Lex Cuſtom. that 

Q 4 only 


purfued. Where the Tenure 4 Co. 27. 
is ſeveral, there the Forfeiture of one Part Cre. El 
is not a Forfeiture of all. Tis ſaid by my 4 Co. 21. 
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 1Rol. Ab. 
509. 


Tothil. 
10 7 


3 Keb. 
341. 


vid. Cro. 


andi Reb. 
13. 
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only ſo much is forfeited ; but if Waſte be 
committed in Part, that the whole by the 
ſame Tenure is forfeit; for that goes to the 
Deſtruction of - the Houſes, and ſo of the 
whole Copyhold Eſtates. But if there be 
no Building, Oz.ere ; for it ſeems unrea- 
ſonable then, that Waſte in Part ſhould be 
a Forfeiture of the whole; and ſo it ſeems 
in Caſe of Feoffment of Part. a 

Copyholder by Licence lets for Vears, 
the Leſſee makes a Feoffment, he only for- 
feits his Leaſe. Tis ſaid to be reſolved in 
Chancery, that if the Father commits a 
Forfeiture, and dies, and the Lord admits 
his Heir, that this is no Diſpenſation with 
the Forfeiture, becauſe the Anceſtor died 
ſeized of no Eſtate, and ſo none could de- 
ſcend to the Heir. This Caſe ſeems to be 
unreaſonable, for it ſeems that the Ance- 
ſtor died ſeized of an Eſtate; for nothing 
removes the legal Eſtate and Intereſt out 
of him but the Lord's Seiſure. 

There's a Diſtinction taken in Keble, 
that where aſter the Death of the Tenant, 
the Lord accepts a Heriot- Service, that is a 
Diſpenſation with the Forfeiture, but not 
where he accepts Heriot-Cuſtom: This 
proves that after the Forfeiture the Eſtate 


is in the Tenant, elſe the Lord could not 
have Heriot. The Reaſon for the Diffe- 
rence ſeems to be, becauſe in accepting 
of Heriot-Service, he admits the Heir Te- 

nant ; 
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| nant; but in accepting Heriot-Cuſtom, he 
| only admits the Tenant died ſeiſed. Sed 
e; for it ſeems to me io be a Diſpenſa- 
| tion; for he admits him to be Tenant after 
| the Forfeiture committed ; and therefore if 
the Lord accept of any Services after he 
| knows of the Forfeiture, tis a Diſpenſa- 
tion ; for why ſhould not the Acceptance 
and Acknowledgment of the Tenant to be 
Tenant after a Forfeiture, as well diſpenſe 
with a Forfeiture, as Acknowledgment of 
the Heir to be a Tenant; but twas reſol- 
| ved in that Caſe, that if the Lord hath 
; once entered for the Forfeiture, no Accep- 
tance afterward ſhall conclude him. 
| If the Tenant appear not at Court after 1 Leo. 
perſonal Warning, and the Lord amerce 
| him; this is a Diſpenſation with the For- 
feiture. If a Copyholder come to his E- 
7 ſtate tortiouſſy (it ſeems it muſt be by Ad- 
. mittance, elſe the Releaſe will not operate 
at all) and commits a Forfeiture, and then 
he that hath Right releaſes to him, this 
ſhall hinder the Lord's Entry, becauſe , Bros. 
now he hath, as it were, another Eſtate 14g. 
of which he hath committed no Forfeiture. 
Sed quære. 

If the Tenant repairs before the Lord Mo. 39; 
enters for Forfeiture, this purges the For- — 
feiture. Cutting Trees to repair, and em- 
ploying them five Years aſter, purged the 
ö Forfeiture. | 
I _-"TR6 
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The ſucceeding Lord ſhall not take Ad. 


vantage of Waſte done in the Time of the 


Pal. 446. 
Lat. 227. 


5 Co. 116. 


106. 


preceding Lord: But yet twas adjudged 
that if there be Lord, and two Coparceners 
Copyholders, and one makes a Feoffment 
in Fee of her Part, and then the T.ord 
makes a Leaſe of the Manor, that tho' the 
Leflee can take no Advantage of the For- 
feiture, that yet the Heir of the Leſſor 
may. 'The Reaſon of the Diverſity ſeems 


to be, becauſe Waſte is a Prejudice to the 


Lord only, for the Fime being, at leaſt; 
and is not ſo great a Prejudice as Feoff- 
ments, (and ſo it ſeems of other Forfeitures, 
as Denial of Rent, Suit of Court, (5c. and 
a fortiori for theſe Forfeitures, for the 
Denial doth no way prejudice the ſucceed- 
ing Lord) but Feoffment deveſts the Lord 
of his Freehold and Inheritance; which 
being ſtanding Prejudices to the Lord, he 
ought to have Remedies as laſting as the 


Harm that is done him. Opere, If the 


Leſſor outlives the Leaſe, whether he may 
take Advantage of the Forfeiture. 

Upon Entry for the Forfeitures the 
Lord ſhall have the Emblements ; ſo if it 
were leaſed, Copyholder for Life, Remain- 
der to another for Life, the Tenant for 
Life accepts of a Bargain and Sale of the 
Freehold-and Inheritance of his Lands, to 
him and his Heirs, and then of a Fine: This 


does not diſplace the Remainder, _ 
as 
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has Power to take at any Time after the 
Death of Tenant for Life. If the Lord „ Cn 105. 
nt a Rent-Charge out of the Inheri- a. 
tance of Copyhold Land, and then grants 
the Freehold and Inheritance to the Copy- 
holder for Life, he ſhall hold the Land 
diſcharged during his Life ; fo if there be 
a Remainder over, it ſhall not commence 
during the Eſtate for Life. A Lord may 4 Co. 26 
make a Grant or Admittance of a Copy- 37, 
hold out of the Manor, at what Place he 288. conr: 
pleaſes; but the Steward cannot, at a Court 
held off the Manor, make any Grants or 
Admittances ; and in Ces 1k. Inſt. 58. a. 
he ſays, that a Court-Baron cannot be held 
off the Manor, unleſs the Lord hath two 
or three Manors, and hath uſually kept 
Court at one for all ; which plainly ſhews, 
that a Lord cannot make Admittances or 
Grants at a Court held off the Manor, no 
more than the Steward. For Coke ſays, 
that if the Court-Baron be held off the 
Manor, 'tis void ; and he there ſpeaks of a 
Court-Baron, as including the Copyhold- 
ers Court, where the Steward is Judge: 

But as hath been ſaid before, a Lord may 
make Admittances or Grants out of the 1 Inſt 61. 
Manor, at what Place he pleaſes, which a 
nue tes Words, and muſt be underſtood 
| not at a Court, but at ſome other Time, 
or elſe he contradicts himſelf, "Tis held, 
| that if the Inheritance of Copyholds be 
granted 
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443. cont. 
1Cro. 273. 


1 Leo. 86. 


Ok Cuſtomary and 


granted to one, he may hold Courts where 
he will; for tis no longer a Court-Baron ; 
and that the Lord or his Steward may 
grant Copies out of Court, as well as in 
Court: And as the Caſe is reported by 


* Croke, the Grant was at a Court held at 


another Manor. But as Coke reports it, 
tho' the Grant be at another Place, yet 'tis 
not ſaid to be done at a Court; ſo Ore 
whether a Steward may make Grants by 
Copy out of Court ; but if a Steward can, 
an Under-Steward cannot. | 

It ſeems a Steward (if ſpecially impow- 


er'd) may take a Surrender out of Court, 


A Copyholder may ſurrender to the Lord 
by Attorney in Court, becauſe he may do 


Cop. that communt jure, and ſo the Common 


Law gives him Power to do it by Attor- 


* ney, as an Incident to his Eſtate: So a Sur- 


render to the Lord out of Court is de com- 


* Muni jure, and therefore may be by Attor- 


ney. But if the/Surrender be by the Hands 
of two cuſtomary Tenants, there it cannot 
be done by Attorney without a ſpecial Cu- 
ſtom. Admittance by the Lord.in Court, and 
out of Court, ſeems to be de communi jure, 


and therefore it ſeems may be done by At- 
torney. Tis ſaid to be reſolved, that a 
Copyholder cannot ſurrender by Attorney 


without Deed, Pratt. Reg. 136. but that 
he may be admitted by. Attorney without 
Deed. Quere of this. 7 
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If the Copyholder be in Priſon, and that 1 Leo. 36. 
he cannot come, the Lord may appoint a 

ſpecial Attorney to go to him and take his 
Surrender. 

Any Words ſpoke by a Copyholder in 3Bul&.80. 
Court, ſhewing his Intention to ſurren- Hut. 81. 
der into the Lord's Hands, amounts to a 
good Surrender ; as if he come in Court 
and ſay, that he is weary of his Copyhold, 
and defires his Lord to take it, this is a 
Surrender; but to ſay he renounces his 
Copyhold, this is no Surrender, becauſe he 
limits it to no body. So if he ſay he is 1Rol. Ab. 
content to ſurrender, tis no Surrender; for 52, 3: 
that only expreſſes his Inclination to do it, 
not that he actually doth it. Oere, Whether 
Words ſpoke out of Court will amount to 
a Surrender. | 

Sir H. P. Lord of a Manor, whereof Leo. 
C. was a Copyholder in Fee, and the Lord“! 
pretended that his Copyholder had forfeit- 


ed, and thereupon entered into Communi- 


cation with him about it; and twas agreed 
between them, that C. ſhould pay 51. to 
the Lord, and ſhould enjoy the ſaid Cuſto- 
mary Land (except a Wood) for his Life; 
and that C. ſhould have Election, whether 
he would have thoſe Lands aſſured to him 
by Copy, or by Bill; and he choſe by 
Bill, which was accordingly done ; ad- 
judged this was a good Surrender for Life 
only, and that the Lord had the w__ 
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3 Bulft, 
80. 


1 Rol. Ab. 


501. 


1 Rol. 
Rep. 265. 
I Rol. Ab. 
171. 172. 
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diſcharged of the Cuſtomary Intereſt, Now 
the Communication in this Caſe ſeems to 
have been that which cauſed the Surrender, 
for nothing elſe could; and for ought ap- 
pears,this eee was out of Court. 
The Acceptance by Bill could not be the 
Surrender in this Caſe, for the Bill was ne- 
ver made of that; ſo that it could only be 
the Communication that amounted to a 
Surrender. ; 

Copyholder in Fee comes into Court, 
and there accepts a Copy to himſelf for 
Life, Remainder to his Wife for Life, Re- 
mainder to his Son for Life ; this is tanta- 
mount to a Surrender to the Uſe of himſelf, 
(7c. but he hath his old Reverſion in him; 
for there is no Ground to make a Surrender 
of that by Conſtruction, becauſe he has 
made no Diſpoſition of it. But as this Caſe 
is in Rolls, tis ſaid that 'twas no Surren- 
der; for that a Copyhold cannot be ſur- 
rendered by a Surrender in Law, but only 
by actual Surrender; yet as tis in other 
Places in Rolls, tis as in Bulſtrode, held 
to be a Surrender, but that the Reverſion 
was ſtill in the Copyholder. 

A. covenants with B. to aſſure him all 
his Copyhold Lands, and after he ſurrenders 
divers Parcels by Name, and ſome by But- 
tals and Boundings ; at the next Court the 
Surrender is preſented and inrolled, but 
with this Addition, by the Name of all his 
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Copyhold Lands; there no more ſhall paſs Per, 
than what was named in the Surrender. 
If a Surrender be made to the Lord ex- 332 
prelling no Uſe, it ſhall be to the Uſe of Co. Cope 
the Lord; for it cannot be imagined that 95. 
the Surrender was made to no End or Pur- 
poſe ; and a Surrender may be made to 
the Lord, and no Uſe need be expreſſed. 
If a Surrender be made to the Uſe of an- 
other, without expreſſing what Eſtate he 
ſhall have; a Cuſtom that the Lord may 
grant it in Fee to him to whoſe Uſe the 
Surrender is made, is a good Cuſtom, for Cra. El. 
he is a Chancellor in his own Court; and 392. 
ſo when the Thing is left uncertain, tis no 
way unreaſonable for the Lord to deter- 
mine what ſhall paſs. If a Man bargains 
and ſells Copyhold Lands, it ſeems nothing 
paſles but a Uſe; for Copyholds are out of 
the Statute of Uſes, and therefore ſuch a 
Bargainor may afterwards ſurrender it to 
the Uſe of the Bargainee; and no Eſtate 
it ſeems to me to be no Forfeiture. 
Copyholder in Fee ſurrenders to the poph. 
Lord without declaring the Uſe ; at the 125: 136. 
next Court, twas re-granted to him and — 11 
his Wife in Tail, Remainder to his right 
Heirs. Now this ſubſequent Admittance 
_— to what Uſe the Surrender was 
made. | 
A Copyholder in Fee ſurrenders to one 4 Co. 29.6. 
for Life, the Lord admits him Fee, yet 


the 
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Cro. Car. 


205. 


Mo. S. n. 7. 


1 Rol. Ab. 
303. 


Dyer 
264. 4. 
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the Surrenderor has a Reverſion in him; 
for the Lord is but an Inſtrument, and 
cannot deveſt the Eſtate of him that ſur- 
renders. But if there be a Copyholder 
for Life, and he ſurrenders to the Uſe of 
another for Life, who is accordingly ad- 
mitted, and then dies, yet the Surrenderor 
ſhall not be admitted again; for by the 
Surrender he paſſed away all his Eſtate, 
and had no Intereſt left in him. If the 
Surrenderor had died, it ſeems that the E- 
ſtate of Tenant for Life was not ended, 
for then the Lord would have two Deaths 
to depend upon, either of which would 
bring him to the Eſtate, and yet but one 
Perſon that had an Intereſt. 
Cuſtom that Leſſee for Life may let for 
another's Life, is void. It ſeems if there 
be a viſible Inconvenience, that one Copy- 
holder for Life ſhould change the Lives 
by ſurrendring into the Lord's Hands to 
the Uſe of another for Life, that the Lord 
will not be compelled to make Admittances 


thereupon. | 
Feme Tenant for Life of a Copyhold, 


took Husband, and the Reverſion of the 


ſame was granted to three for Lives, and 
then the Baron ſurrendered to the Uſe of 
the firſt Reverſioner for Term of his Life, 
and ſo he was admitted Tenant, and died; 
and then the ſecond died ; and the third 
prayed to be admitted; and his Copy was 

cum 
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cum acciderit poſt Mort. furſumred. vel 
forisfac. of the Woman; and 'twas the 
Opinion of the Juſtices, that he ought not 
to be admitted ; but the Lord may retain 
it in his Hands as an Occupant. The Rea- 
ſon is, becauſe the Intereſt of the Feme 
was concerned, who had not ſurrendered : 
But there was this further in the Caſe, that 
Baron and Feme would have releaſed their 
Right to the Reverſioner, but the Lord 
would not hold a Court for it: But it was 
decreed in Chancery that he ſhould either 
hold a Court or quit the Poſſeſſion. Tis 
reſolved in my Lord Ces Reports, that 
when a Copyholder ſurrenders to the Uſe 
of another, and the Lord admits him, that 
he is in by the Per by him that makes the 
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Surrender. This being ſpoke ſo generally, 4©0. 27. 


cannot by any fair Conſtruction but ex- 


tend to all Surrenders, either by Tenant 
for Life or in Fee. But in the Caſe of 
King and Lord 'tis adjudged, that if a Co- 
pyholder for Life ſurrender to the Uſe of 
another for Life, who is accordingly ad- 


29. b. 


mitted, that he is in from the Lord, and 


not from the Surrenderor. Popham 39. 


Ouere well of this Matter; for the Te- Cro. Car. 
nant for Life hath not ſuch an Eſtate as to * 


be allowed to grant for Life to another ; 
but when a Copyholder in Fee ſurrenders 
to the Uſe of another for Life, he is in 
guaſi by the Copyholder. This is againſt 

R my 
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my Lord Coke, and as it ſeems againſt Rea- 
ſon, for the Lord is but an Inſtrument to 
convey; therefore he is compellable to 
grant according to the Surrender; and no 
3 = Charge by him while 'tis in his Hands, 
582, ſhall be of any Force; and he that ſurren- 
dred ſhall pay the Services; and the 
Words of Coke are general, that he ſhall 
be in by the Copyholder, in Admittances 
Co. Cop. upon Surrender: Yet Coke ſays in another 
108. 9. Place, that by Surrender to the Lord out 
of Court, the Eſtate paſſeth to the Lord 

under a ſecret Condition, that it be 
x Inſt. 62. ſented at next Court. But it hath been 
* Leo. Adjudged ſince, that by Surrender to the 
101. Lord by the Hands of two 'Tenants, no- 
Cro. Jac. thing paſſed, but the Intereſt remained in 
©? car, him that made the Surrender; and there 
283, can be no Difference where the Lord takes 
— Cop. himſelf by the Hands of two Tenants; and 
if it be in the Lord, how can the Copy- 
holder pay the Services, or take the Pro- 
fits after Surrender, or make another Sur- 

render. | 

4 Co. 29, As well Eſtates as Deſcents of Copy- 
holds are to be guided according to the 
Rules of Common Law, as a neceſſary 
Conſequence upon the Cuſtomary Eſtates. 
So that if a Surrender be made to the Uſe 
of one, he has but an Eſtate for Life, un- 
leſs there be a Cuſtom to the contrary ; 
for by Cuſtom a Uſe limited to one & a/- 
ſignatis 
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ſignatis ſuis is good to paſs a Fee. A Sur- Ye 
render to one & tribus aſſignatis ſuis, ad- 
judged but an Eſtate for Life; but in ſome 
Caſes Eſtates in Copyhold Lands are not 
guided according to the Rules of Common 
Law. As where a Copyholder in Fee ſur- 
renders to the Lord, who regrants it in this 
Manner; Memorandum, Ouod J. W. cepit Cro. Jac 
de Domino ceux terres, cui Dominus inde Sit nd. 
conceſſit ſeiſinam Habend. eidem ſ. & Eliz. med after 
uxori ejus & Hered. corum in Tail; ad- bn 
judged that Eig. took by Force of this may take 
Copy, tho' ſne was not named before the Copy. 
Habendum. But twas ſaid that there was gates. 
no more Grant to the Baron than to the Poph. 
Feme ; and yet there are the Words cepit Rau. 
de Domino cui Dominus conceſſit ſeifinam, Ab. 67. 
which ſeems to amount to a Grant. But 
ſince the Jucges thought that the Baron did 
not take before the Habend. no more than 
the Wife ; this Caſe doth not fully prove, 
that a Perſon may take that is named after 
the Habend. when there's another only 
named in the Premiſſes; for when both 
are named in the Habend. only, the Ad- 
mittance would be to no Purpoſe, if both 
could not take; and perhaps at Common lat. j. 4. 
Law , if there be no body named in the 
Premiſſes, Habend. to two, they ſhall both 
take, elſe the Deed could have no Effect; 
but an Anmittance to one Habend. to him co. Cop. 
and another, may be good; ſed oy 57 

be 


152. 
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ar. An Eſtate-Tail in Copyholds cannot be 


created by Implication, any more than in 
Freeholds; and if in Surrenders there be at 
firſt good Limitations of Uſes, and then 
afterwards comes a vitiating Clauſe, ſuch 


Clauſe ſhall be rejected. 


If a Surrender be to the Uſe of J. & 


Habend. after the Death of the Surrende- 
' ror for Life, this is a void Surrender, be- 


ing but one entire Limitation ; but if the 
Surrender were to him generally, Habend. 
after the Death of J. R. Owere, if the Ha- 
bend. be void or not. But certain it is, 
that if the Surrender be Habend. after the 
Death of the Surrenderor, ad opus & uſum 
of his Child then in centre ſa mere, ſuch 


Surrender is meerly void; for a Copyhold- 
er cannot ſurrender Habend. after his 


Death, and ſo reſerve to himſelf a parti- 
cular Eſtate, no more than a Freeholder 
can convey fo. There was a Clauſe in a 
Surrender : And if it happen that the Child 
die before his full Age, or Day of Mar- 
riage, then I do ſurrender the ſaid Lands 
to the Uſe of my Couſin F. S. his Heirs 
and Aſſigns: This Surrender was held to 
be void to J. S. becauſe the Contingency 
did not happen in the Life of the Surren- 
deror; and a Man cannot ſurrender to 
take Effet after his Death; twas not re- 
ſolved abſolutely that a Fee may be limit- 


ed upon a Fee. Fide the Book cited K 
the 
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the Margent, to explain theſe Matters. This 
Caſe, as reported by Rolls (as tis ſaid in 
Lex. Cuft. 120.) is an Authority that ſuch 
future Uſe is good. This is the ſame Caſe 
as is reported by Crook, but directly con- 
trary, and as it ſeems not grounded upon 
ſo good Reaſon as the Reſolution in 
Crook; for as before has been ſhewn, Sur- 
renders are not conſtrued ſo favourably as 
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1 Roll. 


Rep. 109, 


138, 253. 


Wills (tho' Coke ſays they ſhould be taken Co. Cop. 
according to the Intent of the Surrende- ?7* 


ror) neither is there the ſame Reaſon ; for 
a Man may as well order a Surrender in 
his Life-Time, according to the Rules of 
Law, as he may any Deed to paſs away 
a Freehold Eſtate; ſo that the Intention 
of the Party hath not ſo ſtrong an Opera- 
tion in a Surrender, as in a Will; and 
therefore that Reaſon will not ſupport a 
Fee upon a Fee in that Caſe, as it Goth in 
a Will. And then tis not at all like a 
Uſe or Truſt, in which a Fee may be limit- 
ed upon a Fee, becauſe there the legal 
Eſtate was not by any Limitation extend- 
ed further than one entire Fee- ſimple, 
which would be to extend an Eſtate fur- 
ther than its original Creation warranted. 
But a Uſe after a Uſe in Fee was but only 
to give an equitable Right to ſomebody to 
have the Profits, as long as the Eſtate in 
Fee laſted; which is highly reaſonable, 


that a Man that hath a legal Eſtate ſhauld 


R 3 diſpoſe 
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Cro. El. 
381. 
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diſpoſe of the Profits of that Eſtate as long 
as it ſhould laſt; for ſo long had he a 
Right to the Profits himſelf, which Right 
he may transfer to others, and there is 
no Harm done to any Body ; but to extend 
the legal Eſtate, would be to keep the 
Lord of the Eſcheat eternally out; and 
it is only allowed in a Will, becauſe of 
the Want of Counſel to adviſe with how 
to do it. But a Uſe in a Surrender is not 
like this Uſe ; for he that hath a Uſe by 
a Surrender is to be admitted to the legal 
Eitate, and is not ſeiſed to Uſe ; and there- 


fore if a Fee might be limited upon a Fee, 


in ſuch Caſes the legal Eſtate would be 
extended further than its original Creation 
warranted, and a great Eſtate be made out 
of a little one; ſo that it ſeems that a Fee 
upon a Fee in Copyholds, is not good. 

A Surrender was to the Uſe of one in 
Fee, upon Condition that he pay 100/. to 
a Stranger; and if he failed it ſhould be 
to the Uſe of the Stranger in Fee ; it was 
moved whether this were a good Limi- 
tation, to add Fee upon Fee, The Court 
directed the Matter to be found Specially ; 
and it doth not appear what became of 
it afterwards ; but B. conceived the Li- 
mitation to be good enough, and com- 
pared it to a Uſe upon a Feoffment ; but 
for the Reaſons before, it ſeems it cannot 
be compared to the Caſe of a Feoffment 
to Uſes. A 
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A Copy was granted to the Father and Cro. Jac. 


his Son, he having but one Son; this is 
good for the apparent Certainty. But if 
he had many Sons, void. Yet Coke ſays, 
that if a Man ſurrenders to the Uſe of 
his Son V. and he has more Sons of that 
Name, this Incertainty may be helped by 


374 


Averment. But if a Man ſurrenders to Co. Cop. 
the Uſe of his Friend or Cozen, this is 95 


void, and not to be helped by Averment, 
for the Uncertainty. So if the Surrender 
be to the Uſe of J. S. or J. N. Coke in 
his Copybolder faith, that a Man may ſur- 
render Copyholds immediately to the Uſe 
of an Infant in Yentre ſa mere; for that 
a Surrender is a Thing Executory, and no- 
thing veſts before Admittance; and there- 
fore if there be a Perſon to take at the 


Time of the Admittance, it is ſufficient ; Mo- 637. 
which ſeems to be Reaſonable and to carry Rall. 

no Inconveniency with it; for it is not like Rep. 10g. 
a Grant at Common Law; for there if 13% 203. 


there be no Body to take, the Grant is 
void, becauſe the Eſtate muſt be ſome- 
where, and the Grant puts it out of the 
Grantor. But in Caſe of a Surrender, 
there is no Inconvenience at all; for the 
Surrenderee hath nothing till Admittance, 
but the Eſtate is in the Surrenderor. But 
then it ſeems that if the Surrenderee be not 
in Eſſe before the Admittance, that the 

R 4 Surrender 
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Surrender will be void ; for this ſeems to 
be implied by Lord Coke ; for he ſays, 
that if at the Time of the Admittance the 
Grantee be in rerum natura, that will 
ſerve ; which implies that the Admittance 
is to be made after the uſual Manner: Not 
that the Admittance-time ſhall be put off 
till there be ſuch a Perſon; for then it 
would have been to no Purpoſe to have ſaid, 
that if there be ſuch a Perſon to take at the 
Time of the Admittance, &c. for there 
is no Queſtion but that it will ſerve, if the 
Admittance muſt be ſtaved off till there be 
ſuch a Perſon; and no Queſtion but that 
the Grantee will be i» rerum natura, if 
the Admittance be to be put off; and ſo 
he need not have made a Queſtion, If he 
be, Cc. And if he never come in Eſſe, 
then the Admittance-time will be eternally 
put off, the old Surrender ſtand good, and 
no Body be able to dipoſe of the Copy- 
hold Eſtate. 

Cro. Jae. In the Caſe in Croke, no Queſtion was 
N.. made but that the Surrender to one in Ven- 
791. tre ſa mere, was good; yet it ſeems it is 
x Roll. not fully ſettled whether a Deviſe to an 
131. Infant in Ventre ſa mere, be good or no. 
» Roll- Leo quere. However in the laſt Caſe there 
— js no Body to do the Services till the Birth, 
2 Bulſt. and in the former the Eſtate continues in 

$74 „ the Surrenderor, Gc. 
A Co- 
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A Copyholder ſurrenders to the Uſe of © Cop. 
the right Heirs of J. S. he being alive, 1 Leo. 
void; for it cannot take Effect in præſenti, ici. 
as he would have it. If a Man ſurrender 
to the Uſe of his own right Heirs, Owere 
Whether the Lord ſhall not hold it till his 
Death. 
A Copyholder by Licence lets for ſixty Lit. Rep. 
Years, to commence at a Time to come; 18. 
but before that Time the Leſſee enters, 


and then the Copyholder ſurrenders his 


Reverſion, it ſeems the Surrender is void, 
becauſe the Entry before the Time was a 
Diſſeiſin. 
Copyholder for Life, Remainder to ano- 1 Sid. 

ther in Fee, the Remainder-Man ſurren- 360. 
ders to the Uſe of Tenant for Life, the 
Remainder to another, though the Eſtate 
limited to Tenant for Life be void, yet the 
Remainder over is good, and veſts pre- 
ſently. It is made a Doubt whether by Style 251. 
the Deſtruction of the particular Eſtate, 
the Remainder that is in Contingency be 
deſtroyed: As to this Point we ought to 
diſtinguiſh ; for it ſeems ſome are, and ſome 

are not. As for Example; If an Eſtate * 
be given to a Copyholder for Life, the Re- 
mainder to the right Heirs of J. S. if the 
Tenant for Life die, living J. S. there it 
ſeems clear that the Remainder is deſtroy- 

ed; for it cannot take Effect, as by the Li- 
mitation it ought. But then if 2 
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2 Roll. 
Abr. 594. 
9 Co.107-. 
a. 


1 Roll. 
Rep. 238. 
317. 438. 
2 Roll. 
Abr. 415- 
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for Life in that Caſe had committed a 
Forfeiture, or made a Surrender, and then 
living Tenant for Life, 7. S. had died, it 
ſeems to be very clear that his right Heir 
might take; for his Eſtate in Remainder 
was not to take Effect after the Determi- 
nation of the Intereſt of Tenant for Life, 
but after his Death, and when that hap- 
pened he was able to take. 

Lane being married and ſeiſed of a 
Copyhold in Fee, ſurrenders it to the Uſe 
of Dixon and the Wife of Lane for their 
Lives, and after to the Uſe of the Heirs 
of tze Body of the Husband and Wife; 
the Wife and D. are admitted, to them 
and their Heirs; and afterwards D. ſur- 
renders his Moiety to the Uſe of Huſ- 
band and Wife, and their Heirs; and 
then they ſurrender to the Uſe of one 
Davis in Fee; then the Wife dies, having 
Iflue, and then the Husband dies, and the 
Heir brings Treſpaſs; it was held that tho 
the Husband and Wife were admitted in 
Fee, yet that did not alter the Eſtate, 
but they ſhall be ſeiſed according to the 
Surrender; and then when D. ſurrendred 
his Moiety, this ſevered the Jointure; 
and then the great Queſtion was, What 
Eſtate the Woman had, whether for Life, 
or Tail ? for if ſhe had only an Eſtate 
for Life, then he that was to take the 
Remainder by Force of the Limitation, 

2 being 
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being to be Heir of the Body of the Huſ- 
band as well as Wife, could not Take, be- 
cauſe the Husband was alive; and ſo the 
Remainder for a Moiety was deſtroyed. 
But then as the Caſe is put in Lex Cuſt. 
122, though it be ſaid that the Husband 
was dead alſo; yet nothing was ſaid as to 
his Moiety. Ideo quære of this. But then 
if a Moiety were executed in the Wife, 
her Heir might take a Moiety, as Heir by 
her Deſcent. And it was held that there 
was no Execution, but that the Remain- 
der was a contingent Remainder, and gone 
for a Moiety by the Wife's Death. This 
Reſolution does not at all thwart the Di- 
ſtinction before taken, that the Remainder 
ſhould be af for the Eſtate, that ꝓenant 
it was limited after, being gone, and the for Life, 
Time being come, in which it was to com- Rar far 
mence ; if it could not commence then it Life, he 
never could. But it is not like the Caſe in oe 
where an Eſtate for Life is forteited, and ant on 
the Remainder-Man cannot then take, Tenanv 
but after the Death of Tenant for Life he — 2 
may. But let us now examine a little into renders; 
the Reaſon of this Reſolution. And firſt, nothing 
it is very clear that the Eſtate could not py 
be ſo far executed in the Woman, as to de- a Diſſei- 
ſtroy the Jointure ; for that had been ap- P 
parently to overthrow the Deſign of the 199. 
Settlement. But this does not ſeem any 
good Ground to conclude that therefore 

Heirs 
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Heirs in that Caſe ſhould be a Name of 
Purchaſe. For if an Eſtate be limited to 
two and the Heirs of one, though the Join- 
ture be not ſevered, and to that Intent the 
Fee not executed, yet Hejrs are there 
Words of Limitation, and not of Pur- 
chaſe. 'Then let us examine a little farther, 
and ſee what could be the Ground the 
Judges went on to think that the Rule, 
when the Anceſtor takes an Eſtate for Life, 
Oc. can have no Operation. Indeed the 
Caſe has this Particular in it, That the 
Heir, who is to take, is not only to be 
Heir of the Anceſtor, who hath the Te- 
nancy for Life, but to another Perſon 
who took no Eſtate at all; and fo it ſeem- 
ed the Deſign of the Party to ſettle one 
intire Intereſt in ſuch a one : And there 
appears no Footſteps of his Intent, to make 
him take one Moiety by Deſcent, and ano- 
ther by Purchaſe. But notwithſtanding 
this, there ſeems to be a manifeſt Inconve- 
nience in the Reſolution; for if it be con- 
ſtrued a contingent Remainder, then we 
ſuppoſe a Deed made, and an Eſtate gi- 
ven; where, at the very firſt it appeared, 


that for one Moiety, the Deed and Eſtate 


could have no Manner of Effect, unleſs 
the Husband and Wife died both at one 
Nick of Time; for if the Husband died 
firſt, then the Perſon who was to take, 
being to be Heir of the Wife, and ſhe _ 
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alive, c. and ſo vice verſa. But if we 
conſtrue it to be executed in the Wife, fo 
far as to make it an Eſtate-Tail, though 
not to deſtroy the Jointure, there the 
Deed will have an Operation ; for one 
Moiety it will be executed in the Wife, 
and when ſhe dies, the Heir of her 
Body by her Husband begotten will 
inherit to that Moiety, as Heir to her; 
and as for the other Moiety, it will be 
a contingent Remainder to veſt in the 
Heir of the Husband, if he die living the 
particular Tenant. And in this Caſe the 
Eſtate being made over to him, and by 
him conveyed to another, nothing but an 
Eſtate for Life could paſs by that Surren- 
der. But then if it were for the Life of 
the Surrenderee, and then the Husband 
died, the contingent Remainder was gone. 
By this Conſtruction the Intent of the Par- 
ties and the Rule of Law is ſatisfied. And 
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according to this Conſtruction was a Caſe ; Leo. 4. 


adjudged, where a Surrender was made to 
the Uſe of the Wife for Life, Remainder 
to the right Heirs of Husband and Wife. 
Here the Opinion of the Court was, 
That a Moiety was executed in the Wife, 
and that upon her Death her Heir ſhould 
have a Moiety ; and that if the Husband 
had died firſt, his Heir ſhould have had a 
Moiety. This Caſe is directly contrary 


to that next preceding, and ſeems to be 
grounded 
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grounded upon better Reaſon. But quære 
well, whether that Cafe be reported as it 
is ſaid to be; for he ſaith that Coke held 
the Eſtate-Tail to be executed in that Caſe, 
but that the Reporter conceived the con- 
trary ; and yet before, in Lex Cuſt. 121. 
122. he tells us, that Rolls conceived that 
a contingent Remainder was not deſtroyed 
by the Deſtruction of the particular Eſtate, 
The Caſe before proves that the Rule, 
where the Anceſtor takes an Eſtate for 
Life, 5c. takes Place as well in Copyhold 
as Freehold Eſtates; and indeed what 
Reaſon can there be why it ſhould not; 
for if it be reaſonable in Freehold Lands, 
why not in Copyholds ; for the Rule takes 
not its Riſe from the Nature of the Land ; 
and it is regularly true, that Eſtates and 
Deſcents in Copyhold Lands are to be 
guided according to the Rules of Common 
Law. 

A. ſeiſed of a Copyhold in Fee ſurren- 
ders it to the Uſe of his Laſt Will, by 
which he deviſes it to B. for Life, and 
after his Death to the Heir of his Body 
begotten, for ever; it is ſaid to be adjudged 
(Lex Cuff. 124.) that B. had a Fee ex- 


ecuted in him ; but it ſeems that muſt 


be meant of a Fee-Tail, becauſe the Heirs 


are reſtrained to the Body of B. This 


Caſe does not at all contradict Ce, who 
ſays that, if an Eſtate be given to a 9 
| an 
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and his Heir, he hath but an Eſtate for Life, 
for that is meant by Feoffment, (5c. for 


he himſelf ſays, in the next Folio, that if 1 loft. g. 


a Man deviſe Land to a Man in perpetu- 
um, it is a Fee. And here the Deviſe 
was to a Man and one Heir in perpetunm, 
which ſure will create a Fee, as well as 
where the Word Heir is left out ; but be- 
cauſe it is added Heir of bis Body, it 
ſeems the Deſign was to give a laſting Fee- 
Tail. Neither is it like Archer's Caſe, 
where the Deviſe was to one for Life, 
and after to his Heir Male, and to the 
Heirs Male of the Body of ſuch Heir 
Male; for there there wanted the Words 
for ever, to give a Fee-Tail to the firſt 
Tenant for Life; and beſides, there the 
Inheritance is by expreſs Words given to 
the Iſſue. 


Husband ſeiſed of Lands in Fee makes Dyer 99. 


a Feoffment to the Uſe of his Wife for 
Lite, and after her Deceaſe, to the Uſe of 
the right Heirs of the Bodies of him and 
his Wife engendered; they have Iſſue, and 
the Wife dies; and the Quere in the Book 
is, Whether the Iſſue may enter in the Life 
of his Father, or after his Deceaſe. And 
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then the Book goes farther on ps, * 


come ſemble nemy, becauſe he cannot be 
right Heir of the Body of his Father, li- 
ving his Father. 'This Caſe, as far as it is 
an Authority, coming in only by a come 

ſemble 
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ſemble of the Reporter, i againſt the Opi- 
nion in the preceding Page, and ſcems to be 
unreaſonable; for unleſs the Limitation to 


the Heirs be executed for a Moiety in the 


Feme, it is impoſſible it ſnould be of any 
Effect; for if the Husband dies firſt, the Re- 
verſion will deſcend to the Heir, which 
will be preferred before the contingent 
Remainder, that is to take Effect upon the 
Death both of him and his Wife; and if 
the Wife dies firſt, and then the Husband, 
the contingent Remainder is deſtroyed, 
becauſe it could not take Effect upon the 
Death of the 'Tenant for Life. 

When a Copyholder ſurrenders to the 
Uſe of himſelf for Life, and then a Limi- 
tation is made to his right Heirs, theſe 
are Words of Limitation, and not of Pur- 
chaſe ; but when a Stranger takes an E- 
ſtate for Life, and after a Limitation is to 


. — according to Coke, Heirs are Words of 


Reaſon he gives is, becauſe the Eſtate is 
out of the Surren ror; which it ſeems 
from what has been ſaid before, it is not. 
But yet when the Surrenderee is admitted; 
he is in by Relation from the Surrenderor, 
Ideo . quere. According to Coke, if a 
Copyholder ſurrender to the Uſe of his 


own right Heirs, the Lord ſhall 1 
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Land during che Life of the Surrenderor. 
nere of this. 


A Copyhold, demiſable for three Lives, io. N. 
was demiſed to one for Liſe, the Remain- 922 


der to another for Life, and then to the 
firſt Son of the Woman he ſhould marry ; 
theſe two Remainders not being warranted 
by the Cuſtom, are void; for that war- 
rants only one Eſtate with ſeveral Limi- 
tations, but the firſt Eſtate for Life beirg 
warranted by the Cuſtom, is a good E- 
ſtate. 

A Man ſeiſed of Copyhold Lands, de- 
viſed a certain Parcel of them to his Wife 
for Life, the Remainder to his Brother 
and his Heirs, and afterwards, in Preſence 
of three Perſons of the Court, ſaid to 
them, I have made my Will as I will 
have it, and here I ſurrender all my Co- 


pyhold Lands into your Hands according- Leo. 18. 


ly; not all his Copyhold Lands are ſur- 
rendered, but only thoſe mentioned in his 
Will; for he had R ſpe to that, in ma- 
king his Surrender; and he ſaid he ſur- 
rendered all his Co hold Lands accor- 
dingly; which ſhewed his Intent was only 
to paſs thoſe Land$that were deviſed by 


his Will. Here wis no Queſtion about 


the Validity of the Surrender, which was 
only by Parol, and into the Hands of three 
Tenants of the Court; but it is not ſaid 
in Court; and indeed the Caſe cannot 

S well 
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well be ſuppoſed to be in Court; for then 
the Surrender had been to the Lord or 
Steward, and there can be no Reaſon why 
a Surrender in Court by Words ſhould be 
ot more Validity than a Surrender by 
Words out of Court. | 

It a Copyholder ſurrenders to the Uſe 
of his Laſt Will, and therein nominates 
and appoints that ſuch a one ſhall have 
the Land for Life, and after his Death 
gives Authority to ſell the Lands; in ſuch 
Caſe they may be fold without any new 
Surrender; and the Vendee ſhall come in 
by the Will, to which Purpoſe the firſt 
Surrender is ſufficient. 

Copyholder in Fee ſurrenders to the Uſe 
of his Laſt Will, which he ſaid he would 
leave with his Partner Meſs ; Moſs dies; 
he recites the Surrender, and makes his 
Will; it ſeems the Deviſee ſhall have the 
Lands ; for theſe Words, 'That he would 
leave in the Hands of his Partner Moſs, 
are only Words of Demonſtration, and 
no way Operative or Reſtrictive of the 

ration of the Surrender or Deviſe. 
And it is a Rule in Law, when an Act is 
to be done, with Reference to another 
Thing, which is impoſſible, illegal or vari- 
ant, the Act ſhall ſtand, and the Refe- 
rence be void. 

A Copyholder in Fee deviſes it to his 
Wife for Life, and that ſhe ſhould — 
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the Reverſion for the Payment of his 
Debts ;. and afterwards he ſurrendered the 
Lands to the Uſe of his Wife for Life, 
according to the Will and Deed. Ad- 
judged ſhe might ſell the Lands, becauſe 
in his Surrender he referred to his Will, 
and afterwards ſhe ſurrendered upon Con- 
dition to pay 12/. this was held to be a 
good Sale, according the Will. 

Two Joint-Tenants, one ſurrenders his Cro. Jac. 
Moiety to the Uſe of his Laſt Will, and fag. 
dies before the Surrender is preſented, but z. 
after he made his Will, this is a Severance 
of the Jointure ; for og it re- 

ſt Surrender. 
A Copyholder ſurrenders to the Uſe of 
another, who, before Admittance, ſurren- yy, 144. 
ders to another, who is admitted; no In- 145. 
tereſt is hereby veſted in him; for the firſt 
Surrenderee had nothing in him to give 
over; and the Admittance of the ſecond 
Surrenderee, amounted not to an Admit- 
tance of the firſt; but an Heir may ſur- . Roll. 
render to the Uſe of another, before Ad- Abr. 50s. 
mittance ; for he has the legal Eſtate and 
Intereſt in him. A Copyholder may ſur- 
render to the Uſe of another upon Condi- 3 Bult. 
tion, that if the Surrenderor pay ſuch a *3* sont. 
Sum of Money; at ſuch a Day, the Sur- 
render to be void. After the Admittance Cr: Jac. 


of ſuch Surrenderee, if the Surrenderor 5 


pay the Money, he may re-enter, and Abr. 459. 
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ſhall have the Land without any new Ad- 
mittance, or any new Fine ; for he is in of 
his old Eſtate. So he may ſurrender, reſer- 
ving Rent ; and that if the Rent be not paid, 
he may re-enter ; and there no Fine or Ad- 


mittance is to be had. But in Caſe where 


the Day of Payment of Money by the Sur- 
renderor is paſt; ſo that he hath only an 
Equity of Redemption, there it ſeems he 
mult pay a Fine, and be re- admitted. 

A Surrender was upon Condition to pay 
100. to a Stranger, he tenders the Mo- 
ney, and the Stranger refuſes; the Queſti- 
on was, Whether the Condition be ſaved; 
and it was the Opinion of one Juſtice, 
that the Condition was ſaved; the other 
Juſtices directed it to be found Specially. 
This Caſe ſeems now to be beyond all 
Doubt that the Condition is ſaved; for it was 
the Deſign of the Parties that the Surren- 
deree ſhould retain the Land; therefore 
if a Feoftment be made in Fee on Condi- 
tion, that the Feoffee ſhall grant a Rent- 
charge to a Stranger, if the Feoffee ten- 
der the Grant, and he refuſe, the Condi- 
tion is ſaved. 

A Copyholder ſurrenders to the Uſe of 
7.8. paying his Executor 100/. this is a 
preſent Surrender; for otherwiſe it can be 
of no Effect. A Copyholder in Fee ſur- 
renders to the Uſe of his Son in Fee, up- 


on Condition he keep the Covenants in 
ſuch 
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ſuch an Indenture, and pay 10/. The Son 
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ſurrenders to the Uſe of another in Fee, 


but neither keeps the Covenants nor pays 
the 10/. the Father enters, and dies ſeiſed, 
the Son enters as Heir to him, and the Sur- 
renderee of the Son enters upon him ; but 
his Entry was adjudged unlawful; for by 
the Father's Entry for the Condition bro- 
ken, the whole Eſtates, both of his Son 


and his Surrenderee, were defeated. 


An Infant ſurrenders Copyhold Lands, 
he may at full Age diſagree and enter; 
for in Caſe where an Infant makes a Feoft- 
ment in Fee, he may enter, much more 
in Caſe of a Surrender; for a Feoffment 
is a Conveyance, which will work a Diſ- 


Cro. El. 
239. 


1 Leo. 95. 


Poph. 39» 
Tor. 108, 


continuance, but a Surrender will not. A Cro. El. 


Feme Covert may ſurrender, being ſolely 
examined by the Steward : And if there bea 
Cuſtom for her to be examined before two 
Tenants out of the Manor, it is good. A 
ſurrender to the Steward to the Uſe of 
the Steward is good, to give the Steward 
an Intereſt ; for the Surrender is in J ruth 
to the Lord, and not to the Steward. A 
Copyholder ſurrenders to the Uſe of 4. 
in Truſt, that he ſhall hold the Land un- 
til he hath levied certain Monies, and that 
afrerwards he ſhall ſurrender to the Uſe 


of J. the Monies are levied, A. refuſes 


to ſurrender, B. exhibits his Bill to the 


Lord of the Manor againſt 4. who, upon 
8 3 hearing 
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hearing the Cauſe, decrees againſt A. that 
he ſhall ſurrender, A refuſes, the Lord 
may ſeiſc and admit B. for he is Chancel- 
lor in his own Court. 

It ſeems that the Preſentment of a Sur- 
render in Court, is only by Way of In- 
ſtruction, to let the Lord know of the 
Surrender, and accordingly he may admit; 
for it is apparent that a Preſentment is not 
of Neceſſity, becauſe the Lord may admit 
out of Court; and any Act of the Lord's 
conſenting to the Surrender will amount 
to an Admittance, which plainly ſhews 
that a Preſentment is only to ſhew there 
was ſuch a Surrender ; for if it were of 
Neceſſity, then there could be no Admit- 
tance out of Court, nor no Act implying 
the Lord's Conſent would be rantamount 
to an Admittance; and then if we go to 
the Reaſon of the Thing, ſince the Eſtate 
is only to be ſurrendered to the Lord, 
and by him transferred to the Surrenderee, 
if he accept the Surrender, and grant an 
Admittance, which is all that can be done, 
what need is there of a Preſentment, and 
of what Uſe can it be, for the Homage 
to preſent a Surrender, in order for the 
Lord's Admittance, when the Lord may 
take Notice that there was ſuch a Surren- 
der, accept it, and admit accordingly. 
The Eſtate, as it was derived from the 
Lord, ſo it muſt be ſurrendered to him, 

and 
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and the Preſentment makes no Part ei- 
ther of the Surrender or Admittance: In it 
ſelf, it is nothing but a Notification that 
there was ſuch a Surrender, which if the 
Lord takes Notice of, without a Preſent- 
ment, it fruſtrates the End of a Preſent- 
ment, and the Preſentment is no ways of 
Uſe. Therefore it ſeems, that if a Surren- 
der be made, and then a wrong Preſent- 
ment be made of this Surrender, and then 
Admittance is made according to the Sur- 
render, that this is good ; for only the 
Preſentment can be void, and then there 
is an Admittance upon a Surrender, with- 
out any Preſentment, which, for the Rea- 
ſons before, ſeems to be very good. It is 
faid in Lex Cuft. 137. that a Surrender 
muſt be preſented by the ſame Perſons 


that took it. So ſays C Me, but that this is 


not literally true, will appear from what 
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he ſays in another Place, that if he that . 
took the Surrender die, yet if Preſent- 104. 
ment be made of it, it is ſufficient ; and Cr. Jae. 
it is ſaid in Lex Cuft. to have been held 405. 29. 


der be made to one Tenant, and preſent- 
ed to have been made to another, yet that 
is nothing to vitiate the Surrender; if the 
Surrender be preſented by any Body, and 
Admittance thereupon made, it ſeems to be 
well enough; for it is known that there was 
a Surrender ; and if the Preſentment "_ 
S 4 


by Wadbam Windham, that if a Surren- 6. 


Co. Cop. 
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be void, yet the Admittance is good e- 
nough withor't it. 

Preſentment, by the general Cuſtom of 
Manors, ought to be made at the next 
Court-Day ; but by ſpecial Cuſtom at the 
ſecond or or third Court-Day ; the Rea- 
ſon of this ſeems to be to prevent Diſ- 
putes; for if an old Ar might be 
trumped up at any Time, it would de- 
feat any after Charges made by him that 
ſurrendered, which Charges would appear 
to be good enough, ſince he is Tertenant, 
and continues Poſſeſſion, and the Surren- 
der could not be known. But now let but 
the Purchaſer ſtay a Court or two, and 
then he may be ſure to know whether there 
is any Incumbrance ; for if the Surrender 
is preſented, then it appears, and he need 
not meddle ; if it be not preſented, he 
knows it is void, and ſo may proceed. 

A Surrender is made by a Copyholder 


upon Condition, for Payment of Money, 


and then he makes a ſecond Surrender, 
and then a third ; but between the ſecond 
Surrender and the third, he paid the Mo- 
ney; and the Queſtion was between the 
two laſt Surrenderees, Who ſhould have 
the Land, their two Surrenders being on- 
ly preſented, and not the firſt; no Court 
being held till after all the Surrenders ; and 
it was adjudg d for the ſecond Surrenderee ; 
for till entment he had the * 

te 
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ſtate in him; and tis ſaid in the Caſe, that 
if the Surrender had firſt been preſented, all 
mean Acts had been void; but becauſe that 
Surrender was not preſented, 'twas void. 
It ſeems this muſt be underſtood if the Mo- 
ney had not been paid, or a Court had 
been held before the Money was due, and 
there the Surrender had been preſented ; 
for it ſeems the Preſentment of the firſt 
Surrender, after the Payment of the Mo- 
ney, had been void, becauſe the Surrender 
was void then, and a void Surrender can't 
be preſented ; and til a Surrender be pre- 
ſented, it cannot bind the Intereſt of the 
Land; ſed quere. 

If a Copyholder die ſeiſed, and the 
Lord admits a Stranger, this is no Difleiſin 
to = Copyholder, but he is Tenant at 
Will. 

There are two Caſes which ſeem to be 
directly againſt Admittances by Implication 
the one is, If a Copyholder ſurrenders to 
the Uſe of another, and the Cefty que 
uſe before Admittance ſurrenders to the 
Uſe of another, and the Lord admits him, 
that this 1s no Admittance of the firſt Ceſty 
que uſe. The other is, A Copyholder 
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Cro. Ja. 


ſurrenders to the Uſe of another, and he 3. 
enters and pays Rent to the Lord, that 
this is no Admittance of Ceſty que uſe; and 
the Reaſon given is, becauſe the Cuſtom 
(of ſurrendring into the Hands of two cu- 
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505. 
2 Sid. 61. 


3 Bulſt. 
230. 215. 
216. 


1 Roll. 
Ab. 505. 
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ſtomary Tenants, and preſenting it at next 
Court) is ſtrict and ought to be purſued. But 
however there are Caſes of Admittances by 
Conſtruction and Implication, without any 
expreſs Admittance ; and as the laſt Caſe is 


1Rol. Ab. reported by Rolls, tis ſaid that the A 


tance of Rent out of Court from the Ce/ty 
gue uſe (the Lord knowing of the Surrender) 
is an Admittance in Law; yet as the Caſe is 
reported by Crook, Judgment is given for 
the Leflee of the Heir of the Surrenderor. 
If we look to the Reaſon of the thing, we 
may conclude, that any thing that expreſſes 
the Lord's Conſent to the Surrender, 
ſhould amount to an Admittance ; for tis 
his Conſent only that is requiſite after the 
Surrender, to make the Surrenderee a 'Te- 
nant; and what Matter is it whether that 


be done by a Dominus conceſſit & admiſ- 


ſus eſt, or by any Act that amounts to as 
much. There's a Caſe in Rolls too, where 
the Surrender of a Perſon before Admit- 
tance, and Acceptance of the Lord of the 
Surrender, was conſtrued to be firſt an Ad- 
mittance, and then a Surrender; for the 
Lord, by accepting the Surrender, implies he 
admits him able to make one. And by the 
ſame Reaſon, that the Acceptance of a Sur- 
render before Admittance amounts to an 
Admittance, the Admittance of ſuch a Sur- 
renderee's Surrenderee is a good Admit- 


trace of the firſt Surrenderee. If a ** 
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be accepted of one as a Copyholder, this 3 


amounts to an Admittance. Accepting 
Rent from the Hands of the two 'Tenants 
into whoſe Hands the Surrender was made, 
doth not amount to an Admittance of Ce/ty 

uſe, becauſe the Lord may receive it 
of them without deſigning thereby any 
Thing to a third Perſon ; but if he takes 
it from them as from Ceſty que uſe, tis an 
Admittance. 'This is the ſame Caſe as that 
reported by Crook; but Crook reports it, 
that Acceptance of Rent of Ce/ty que uſe is 
no Admittance ; Ro//s, that tis an Admit- 
tance (the Lord knowing of the Surren- 
der). Bulſtrode reports it as paid by the 
two Tenants, into whoſe Hands, (5c. and 
then ſays tis no Admittance ; but if he had 
ſhewn that the Lord had accepted the 
Rent as of his Copyholder, then he ſaith 
it had been a good Admittance. 

Leſſee for Life, Years, or Will, of a 
Manor, accepts a Surrender, and then his 
Intereſt determines, the next Lord ſhall be 
compelled to admit. It ſeems if a Steward 
have his Office Exercend. per ſe vel ſuf- 


ficient. Deput. he may exerciſe by 


Deputy, tho' there be no Cuſtom. Sed 
quere; but if that Clauſe be not in, it 
ſeems he cannot make a Deputy, becauſe 
tis an Office of Truſt: But any Act of Ser- 
vice may be done by one as Servant to the 


Deputy, 4 fortiori to the Steward, as to 


take 
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take Surrenders, make Grants by Copy, 
and Admittances. 

The Entry of compertum eft per Homa- 
gium doth not make an Admittance, for 
that only ſhews there was a Surrender, 
but implies no Aſſent to the Surrender; 
but the Entry of Dat Domino pro 
fine & fecit Domino fidel. & admiſ. that 
is the Admittance. Tis ſaid that in this 
Caſe the Surrender was preſented, and 
the Surrenderee accepted, and a Copy 

anted him, and he ſurrendered again; 
and this Surrender was preſented, and a 
Copy granted, and he accepted as a Copy- 
hold Tenant: In this Caſe nothing is ſaid 
to be reſolved, but the Court ſaid that he, 
to whoſe Uſe the Surrender is made, had 
not any Eſtate before Admittance ; but 
they ſaid nothing to the Point, whether 
he were admitted, or not. But it ſeems 
that in that Caſe there is a very good Ad- 
mittance ; for he was accepted as Tenant; 
and I ſhould think 'twas that made him 
Tenant, and not the Entry of it in the 
Roll. 

It one who hath a tortious Eſtate takes 
a Surrender, and his Eſtate end before Ad- 
mittance; Vucre, Whether the right Own- 
er ſhall not be compelled to admit, ſince 
he is compellable to take ſuch Surrender. 

A Copyholder ſurrenders to the Uſe of 
another and his Heirs, the Cæſty que 40 
| ies 
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dies before Admittance, his Heir being be- 
yond Sea; one comes and is admitted in 
the Name of the Heir, who conſents; this 
is a good Admittance. But it ſeems the 
Lord is not compellable to admit by ano- 
ther, becauſe the corporal Service of Feal- 
ty is due to him. If a Surrender be to 
the Uſe of J. S. and J. N. is admitted, 
and J. S. conſents, this is a good Admit- 
tance ; Quere of it. 

A Copyholder in Fee dies, his Heir en- 
ters and makes a Leaſe, the Leſſee may 
maintain Eject. firme, without the Admit- 
tance of his Leſſor, or Preſentment that 
he is Heir. But 'twas held in the ſame 
Caſe, that thirty Years . having incurred 
between the Death of the Copyholder 
and the making the Leaſe, that being his 
own Default, ſhould hinder him of the 
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1 Leo, 
100. 


Power of making the Leaſe, had he not 


ſhewn good Matter to have excuſed the 
Default, The Reaſon of this ſeems to be, 
becauſe the Law caſts the Eſtate upon him 
by Deſcent, and ſo enables him to make a 
Leaſe, leſt otherwiſe there being no Court 
held in a great while, he ſhould loſe the 
Profits of the Lands; and ſo the Law caſts 
the Eſtate upon him, and helps out the 
Defe& of an Admiſſion ; but yet only pro 
tempore; and therefore the Heir muſt be 
admitted; for an Eſtate at Will is not in 
it ſelf deſcendible; therefore where the Heir 

2 is 


A 
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is guilty of a ſupine Negligence, the Rea- 
ſon for the Law's caſting the Eſtate u 
him ceaſes, and it will reckon no Eſtate in 
him, and conſequently he cannot demiſe. 
That which excuſed the Admittance for 
nineteen Years, was Non-Age in the Heir; 
for 'twas reſolved that the Heir during 
his Non-Age, was not bound to pray Ad- 
mittance, or tender his Fine. And if the 
Death of the Anceſtor be not preſented, 
nor Proclamation made for the Heir to 
come in, (Fc. he is not prejudiced, tho he 

4 Leo. 30. be of full Age. 

37. A Copyholder of Inheritance of a Ma- 
nor of the King's is ouſted; no Eſtate is 
gained hereby to the wrong-doer, but only 

Co. Cop. à bare Poſſeſſion. My Lord Coke ſays, per- 

104.5. adventure if a Copyholder languiſhing in 

| extremis, ſurrenders out of Court to the 

| Uſe of his Couſin, or to any other upon 
| Conſideration of Affection, Blood, or the 
like, and recovers his Health before Pre- 
ſentment, this Surrender is revocable; but 
| by his ſaying a Surrender out of Court, it 

| ſeems, if it were made in Court, that it 
| were not revocable, for then he ſhewed 

a more ſettled Deſign ; and by his ſaying 

| before Preſentment, it ſeems that if it were 
preſented, 'twere not revocable; for then 

iLeo.100- the Land is bound. By Wray, if a Copy- 
holder ſurrender in extremis to the Uſe of 

himſelf for Life, Cc. this Surrender _ 
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ſtand, becauſe of the Eſtate reſerved to 
himſelf. This ſeems plainly to warrant 
the aforeſaid Opinion of Coke. 8 

The Lord may avow upon the Heir for , ** 
Rents and Services before Admittance, but Mo. 272. 
he is not compleat Tenant before Admit- ont. 
tance, for he cannot maintain a Plaint in 
nature of an Aſſiſe before Admittance; but it 
ſeems he may have Aſſiſe of Mortdanceſtor 
upon his Anceſtor's Admittance. Quere, 
Whether a Feme be fo ſeiſed to make her 
Husband Tenant by the Curteſy before 
Admittance, where the Cuſtom is for Te- 
nancy per Curteſy. It ſeems reaſonable it Mo. 172. 
ſhould make the Husband Tenant per Cur- 7 34 
teſy, as well as the Poſſeſſion of the Brother 2 
before Admittance make the Siſter Heir; and 
by the ſame Reaſon the Widow ſhall have 
her Widow's Eſtate, tho her Husband was 
not admitted. Fs 

If there be a Cuſtom to ſurrender out of 1 Keb. 23. 
Court into the Hands of two cuſtomary 
Tenants, a Surrender to the Heir of a Co- 
pyholder before Admittance is good. If a 

yholder of Inheritance ſurrenders this 

to the Uſe of another, and his Heirs, and 
the Surrenderee die before Admittance ; 
Quere, whether his Heir be in by Purchaſe 
or Deſcent. "Twas the Opinion of Juſtice 2 Sid. 37 
Newaigate,that he was in by Purchaſe; and —_— Ab. 
according to this is Rolly. But the Opi- 627. 80). 
nion of Cu was, he was in in Nature of ! Mod: | 


a De- 
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a Deſcent; and ſo are ſome other Opinions 


were,& that are more late. Therefore 'twas held, 


if Land of the Nature of Borough Engliſh 
be ſurrendered to one and his Heirs, and 
he die before Admittance, that the young- 
eſt Son ſhall be admitted; and this Opinion 
ſeems to be very reaſonable, for Heirs were 
in the Limitation certainly as Words of 
Limitation, and not of Purchaſe; and cer- 
tainly there's as much Reaſon to adjudge 
the Heir in by Deſcent here, as there is to 
adjudge an Heir in by Deſcent where a Re- 
covery was had againſt the Anceſtor, but 
not executed til I his Death ; becauſe 
the Uſe might have veſted during the Life 


of the Anceſtor ; and becauſe the Execu- 


Winch 3. 
3 Leo. 9. 
Dyer251. 
4. 


tion hath a Retroſpect; and in Truth the 
Caſe of a Surrender is juſt the ſame, for 
Admittance might have been in the Life of 
the Anceſtor; and when it was had, it had 
a Retroſpect. 

8 Copyholder releaſes 
to his Companion; this is good, becauſe 
both were admitted to the whole. A Copy- 
holder in Fee ſurrenders into the Hands of 
the Lord, to the Intent the Lord ſhould grant 
them de novo to him for Life, and then to 
J. $8. his Wife, during the Nonage of the 
Son and Heir of D. the Copyholder, then 
to the Son in Tail ; the Copyholder died, 
and then the Lord 22 the Lands ac- 
cordingly to the Wife, during the Notege 

0 
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of the Heir, he being then but five Years 
old ; the Wife took another Husband and 
died ; the Husband by the Opinion of two 
ſurges was to have the Land during the 
onage of the Heir, without any new Ad- 
mittatice; if ſo, then it ſeems he ſhall pay 
no Fine, for a Fine is due upon the Admit- 
tance, By the ſame Juſtices, if there be a 
Copyholder for Years, and he dies, his 
Executors ſhall have the Term without a- 
ny new Admittatice. But Maſton to the con- 
trary. But however the Opinion ſeems 
reaſonable, for they continue the Poſſeſſion 
King Teſtator, and have it only to his 
E. 


Ceſiy que nſe cannot enter or have Treſ- Cro. El. 
paſs againſt any Body without Admittance, 349: 


thleſs there be a ſpecial Cuſtom for it. 
There's a Caſe in Te. 16. where tis ſaid 
upon Motion to the Court, 'twas agreed 
by the four Juſtices, that if a Copyholder 
furrenders to a Stranger, and the Steward 
will not admit him, and the Stranger en- 
ters and occupies the Land, and the Lord 
lers to another to try the Title, and he 
brings Ejectment, the Occupier may plead 
not guilty, and it ſhall be found for him; 
and then the Report of the Cafe goes on, 
and 'tis ſaid, quære rationem; for if it be 
in Reſpect of the Poſſeſſion, it ſeems 
the Title of the Lord is elder, by Reaſon 
he has Right and Title to the _—_ 

E c. 


—— — 
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Oc. and then tis ſaid, quiere, whether the 
Reaſon be not becauſe the Lord is parti- 
ceps criminis ; for it ſhall be intended that 
he would not let the Steward admit. Then 
the Report goes on and ſays, Nota, the 
Surrender was but of a Copyhold to him, 
& tribus aſſignatis ſuis, fo that by his 
Death the Eſtate in the Copyhold deter- 
mined, c. This is a very ſtrange Report, 
for the Cure and Reaſons of the Caſe 
confound it. It ſeems to me, that the 
Reaſon of the Caſe was, becauſe that af- 
ter the Surrender, the Eſtate continued in 
the Surrenderor, and not in the Lord; 
and ſo the Poſſeſſion of the Surrenderec 
was illegal againſt the Surrenderor ; yet 
'twas good againſt every body elſe, and fo 
againſt the Lord's Leſſee; for when the 


Toth. 65. pel him in Chancery; and no Action up- 
— on the Caſe lies againſt the Lord for Non- 
195 Admittance. "Tis ſaid in Lex. Cufs. 158. 
2 Bull. that an Action lies for the Surrenderor ; 
Os Jac. ſed quere ; indeed the Reaſon given was, 
—4 becauſe the Surrenderec hath no Intereſt 
G 8 which the Surrenderor hath. It ſeems, if a 
19:2 Man enter into his Wife's Lands, and 
1 Sid. 38. makes a Leaſe, and ſhe dies before Ad- 
mittance, yet the Leaſe made is good. 
The Ifluc in the Caſe between Wheeler and 
Honor, was 'whether the Fine to be paid 
by Copyholder was certain or uncertain; 


and 


Lord refuſes to admit, the way is to com- 
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and the Verdi& was that they were cer- 
tain. In this Caſe 'twas held by two Ju- 
ſtices, and denied by no Body, that Debt 
lay for the Lord for his Fine. It ſeems it 1 Sid. 58- 
lies in any Caſe; for the Verdict finding 
that Copyholders ought to pay a Fine cer- 
tain, did not any more entitle the Lord to 
his Action of Debt, than he was before: 
And it ſeems to me, that if upon Demand 
he refuſes to pay the Fine, tis a Forfeiture. 
Tis made a were in that Caſe, whether 
if a Copyholder in Fee die, and his Heir 
waives the Poſſeſſion, and refuſes to be ad- 
mitted, whether the Lord ſhall have Debt 
for the Fine; and the Reporter thinks he 


cannot wave the Poſſeſſion, which to me it 


ſeems he may do in Court of Record, or 
in that Caſe of Copyhold Lands in the 
Lord's Court; and if he may do it, then 
no Fine is due. 

Coke ſays, treating of Fines, that ſome 1 Inſt. 39 
be by Alteration of the Lord, and ſome by“ 
Alteration of the Tenant ; but that a Cu- 
ſtom to pay a Fine at every Alteration of 
the Lord is not good; but a Cuſtom to pay 
upon the Death- of every Lord is good. 

+ x Whether a Fine be due of com- 
mon Right upon the Alteration of the 
Lord by Death; it ſeems 'tis not, but only 
where there's a particular Cuſtom for it; 
tho my Lord Coke's Words are general, 
and may be interpreted either way. 

1 Tis 
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"Tis faid to be reſolved in Keble, that if 
the Lord reſerve Rent upon a Leaſe for 
Years of the Freehold of the Copyhold, 
the Reſervation is not good. 'The Mean- 
ing of this muſt be, either that the Lord 
reſerves a Rent upon a Leaſe of the Free- 
hold of the Copyhold Lands, or elſe that 
he reſerves the Copyhold Rents to himſelf, 
ſo that the Leſſee ſhall not have them; in 
both which Senſes the Caſe ſeems unrea- 
ſonable; for in the laſt Senſe I can fee no 
Reaſon why he ſhould not reſerve the 
Rents as Rents-Seck to himſelf; and in the 
other Caſe ſurely the Reſervation muſt be 
good, for it ſeems to be a Grant of the Re- 
verſion for ſo many Years; for by Force of 
ſuch Leaſe the Leflee will have all the Ser- 
vices of the Copyholder, and take Advan- 
tages of Forfeitures, in Reſpe& whereof a 
Rent may be reſerved. 'Therefore where 
tis adjudged that where a Lord made a 
Leaſe for Years, to commence after the 
Determination of a Copybold Eſtate for 
three Lives ( where the Cuſtom was for a 
Woman to have her Widow's Eſtate) that 
the Leaſe ſhould commence preſently in 


Point of Computation, tho' not in Point of 


Intereſt; it ſeems that muſt be underſtood 
of Intereſt in Poſſeſſion, for ſurely ſuch a 
Leſſee ſhall have the Services, Gc. 
Infant Copyholder makes a Leaſe for 
Years, and at his full Age accepts the Rent, 
3 2 this 
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this makes the Leaſe good: Such a Forfei- Latch. 


ture ſhall not bind an Infant, no more than Rel. Rep 
if being Tenant for Life of Freehold Lands, 256 
he makes a Feoffment in Fee; but if he ac- C. 44 
cepts the Rent after full Age, then the For- 
feiture ſhall bind him. as it ſeems. It ſeems 
the Lord may enter for the Forfeiture du- 
ring the Nonage, and need not ſtay to ſec 
whether the Infant will accept the Rent or 
no, for the particular Prejudice done to the 
Lord; and if he ſhould ſtay his Acceptance 
of Services from the Infant, in the mean 
Time twould be a Diſpenſ. 


ation for the 

Forfeiture. But then the Infant at his full 

Age, by diſagreeing to the Leaſe, may a- 

void the Forfeiture. Cuſtom that upon Pay- 

ment of ten Years Rent, the Lord ſhall 

licence to let for ninety-nine Years; and if "ogg 

he will not licence, the Tenant may let 

without; Adjudged a good Cuſtom; yet 

the Licence ſeems unneceſſary here, fince 

it may be done without it. _ 
Lord of a Manor grants'a Copyhold, 2 Rell: 

„ Ab. 450. 

de jure debita & (tonfaieta. This Rent 

ſnall go to him, his. Heirs, and Aſſigns; /ed 

guerre ; for in Caſe of Freehold Lands it 

is extin& by the Lord's Death; otherwiſe 1 laſt, 43. 

if the Reſervation: were generally, made, 

and not to him. The Reaſon of the Di- 


verſity may perhaps be, becauſe of the 
Clauſe & ſerviti yy 


a' prius debita & 
1 3 


comſueru, 


which 
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which ſeems to intend the Continuance of the 
Services, during the Leaſe; for elſe the 


Grant of the Copyhold will not bind the Heir; 


and it ſeems to be the Deſign of the Grant of 
the Copyhold to be good during the Term. 
And tho leſs Services are en than 
uſually were, that thereby the Grant may 
be avoided; yet the Intent and Purport of 
that Clauſe per ſeroitia prius debita & 
conſueta, ſeems to be to continue the Rent 
during the Eſtate, becauſe Rent was a 


ſervitium prius deb. & conſuet. tho' not ſo 


little Rent ; and if more be reſerved, then 
the Rent muſt be paid alſo, during the 
whole Term, by Force of that Clauſe, 
becauſe Rent uſed to be paid ; and tho' not 
ſo much, yet that being the only Rent re- 
ſerved, and the old Services being to be 
continued by Force of that Clauſe, the 
whole muſt be paid, for that ſeems the In- 
tent of the Parties, and there is no Ground 
for an Apportionment. But then if no 
Rent have been uſed to be paid, Cuære of 
that. But Grants of Copy and Surrenders 
are not conſtrued as Deeds are, but have a 


more equitable Conſtruction, and therefore 


it may be good in ſuch Cafe. This Di- 
ſtinction is taken in Popham. - 

A Copyholder made a Leaſe for Years 
by Licence, the Leſſee dies; this ſhall not 
be accounted Aſſets in the Hands of the 
Executor; otherwiſe if the Leaſe had _ 
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for but a Year, becauſe this is an Eſtate at 
Common Law, and the other but a Cu- 
ſtomary Eſtate ; ſed quære, whether the 
Executor be not compellable to pay Debts 
with the Profits; for tho' the Eſtate be not 
extendable, yet tis unreaſonable he ſhould 
take the Profits to his own Uſe, while 
Debts go unſatisfied. It ſeems by this Di- 
ſtinction, that a Leaſe for a Year of Copy- 
hold Lands is extendable; and indeed it 
may as well be in the Hands of a Creditor 
for a Year, without the Lord's Licence, 
as in a Leſlee's Hands. Tis true, Copy- 
hold Lands are not Aſſets in the Hands of 
the Heir, for 'tis nothing but Cuſtom that 
makes an Eſtate at Will deſcendable ; and 
therefore unleſs there be Cuſtom to make 
them Aſſets, they partake only of the Qua- 
lities of an Eſtate at Will, which is not 
to be Aſſets ; and tis ſufficient for the Heir 
to plead riens per diſcent; and therefore 
the Profits of the Lands ſhall not be Aſſets 
in his Hands, becauſe not deſcendable. 
But tho' the Term it ſelf cannot be Aſſets 
in the Hands of the Executor, for the 
Reaſon aforeſaid ; and alſo becauſe it can- 
not be extended ; yet the Profits when re- 
ceived may be Aſſets, for then they are 


- Chattels, and partake no more of the Na- 


ture of Cuſtomary Lands; and therefore 
it ſeems reaſonable they ſhould be Aſſets 
in the Hands of the Exccutor ; /ed quære. 

T 4 The 
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594+ 
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The Lord licences the Copy holder to 
let for five Years, and he lets for three, 
this is good ; ſo if the Lord licence the 
Copyholder for Life, to let for five Years, 
if the Copyholder ſo long live, and he lets 
for five Years abſolutely, this is a good 
Purſuance of the Licence, for the Li- 
mitation is implied by Law, and fo need 
not be expreſſed ; but otherwiſe it is, had- 
the Limitation been during the Life of a 
Stranger, had the Copyholder had a Fee. 
A. hath a Licence to let for twenty-one 
Years from Mich, laſt, and he makes the 
Leaſe to begin from Chriſtmas next; this 
is not warranted by the Licence. "Twas 
the Opinion of my Lord Dyer, that if a 
Leaſe be made of Freehold and Copyhold 
Lands together, rendring Rent, that the 
Rent ſhall iſſue only out of the Freehold, 
becauſe the Leaſe of the Copyhold Lands 
is void, and becauſe they are of no Ac- 
eount in Law, and ſo may be compared to 
a Leaſe of Lands and Goods; the Rent iſ- 
ſues out of the Lands, and not the Goods. 
But in the Caſe of Collins and Hayding, 
twas held that the Rent iſſued out of both, 
for Copyhold Lands may be diſtrained up- 
on. This Opinion ſeems very reaſonable, 
for the Leaſe is good againſt every Body 
but the Lord, and is not a void Leaſe; 
for if the Leaſe were only made of the 


Copyhold Lands, ſurely the Leſſor has 


Remedy 
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Remedy for the Rent; and then the Join- 
ing Freehold Lands with the Copyhold 
can make no Alteration. 


6 Copyholder makes a Leaſe by Li- 1 Leo. 


cence for Years, rendring Rent, and then 
grants the Rent over to another by Deed ; 
the Leſſee attorns ; 'twas held to be a good 
Grant of a Rent-ſeck, but — 
tee could not have Det. becauſe he was 
not privy to the Contract, neither hath he 


the Reverhon. Leſſee for Years of a Ma- 


nor grants Licence to fell Timber; it ſeems 
this is good during the Years ; fo that nei- 
ther Leſſee nor Leſſor can take Advantage 
of the Forfeiture. Not Leſſor, for there- 
by the Leſſee of the Manor would loſe 
the Services of his Tenant; for he is the 
Lord of whom the Copyholder holds, and 
therefore he muſt take Advantages of For- 
feitures, if any body can, which in this 
Caſe he cannot do becauſe of his Licence; 
but then when his Intereſt is determined 
ſince there's a Prejudice done to the Inhe- 
ritance of the Manor, it ſeems the Leſſor 
may take Advantage of the Forfeiture, 
for the Licence determines by the Expira- 
tion of the Years. When a Lord grants 

a Licence to fell Timber, and then grants 
his Intereſt over to another, this determines 
the Licence; for the Licence is but a Diſ- 
penſation with the Forfeiture, and gives 
no Property; but the Property being _ 
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ferred to another before the felling, there 
muſt be a new Licence to fell, becauſe he 


is not party nor privy to it; but if the 


Leſſee fell Timber after ſuch an Alienati- 
on of the Manor, tis no Forfeiture 3 ſed 
quere. | 
If the Copyholder make a Leaſe for 
Years by the Lord's Licence, the Leſſee 
may aſſign over his Leaſe, or make an 
Under-leaſe for Years without any new 
Licence; for the Lord's Intereſt is diſ- 
charged for ſo many Years. 

Lord at Will cannot give Licence to 
let for Years; for he cannot diſcharge the 
Lord's Intereſt any farther than his own 
Intereſt in the Manor goes; and therefore 
if the Lord that gives the Licence has but 
a particular Intereſt in the Manor, the Li- 
cence is determined upon the Determinati- 
on of the Lord's Intereſt. The Lord gives 
Licence to Leaſe upon Condition; the 
Condition is held in Ozven to be void, ſed 
guere. A Copyholder makes a Leaſe for 


Years with Licence, and before the Years 


expire dies without Heir ; ſome are of O- 
pinion the Lord may enter, becauſe the 
Eſtate out of which the Leaſe was derived 


is determined; others ſay the Licence ſhall 


be taken as a Confirmation. 

A Copyholder in Tail accepts a Feoff- 
ment ; this deſtroys not the Cuſtom as to 
his Iſfue in Tail, for he hath-no Power to 

| con- 
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conclude him; yet if he commit a Forfei- 
ture, and the Lord ſeiſes, it ſeems his Iſſue 
is bound, it being a common and cuſtomary 
Way to cut off the Entail of Copyhold Lands. 
If one ſeiſed of a Manor in Right of his Cro. EI. 
Wife, let Lands by Indenture for Years, 45% 388. 
this does not deſtroy the Cuſtom, as to the 
Wife; for after the Death of her Husband 
ſhe may demiſe it by Copy again. And 
by the ſame Reaſon it ſeems her Heir may ; 
ſo if Tenant for Life of a Manor lets a 
Copyhold Parcel of the Manor for Years, 
and dies, this ſhall not deſtroy the Cu- 
ſtom, as to him in Reverſion. Copyhold- 1 And. 
er accepts to hold his Land by Bill, un- 799. 
der the Lord's Hand; this determines his 213. 
Copyhold. So if he accept an Eſtate for 
Life, by Parol, if Livery be made ; other- 
wiſe not; for elſe nothing but an Eſtate 
at Will paſtes, which cannot merge an 
Eſtate at Will. 

If a Copyholder releaſes to his Lord, Hurt. 81. 
this extinguiſhes the Copyhold. So if the 3... 
Lord ſell the Freehold of the Inheritance 1 Leo. 
of the Copyhold to another, and then the 102 
Copyholder releaſes to the Purchaſer, this 
extinguiſhes the Copyhold Intereſt. But 
if the Copyholder be ouſted, and thereby 


the Lord difleiſed, and the Copy holder 


releaſes to the Diſſeiſor, this is of no Ef- 


ſect. The Reaſon of this ſeems to be that 


though a Releaſe cannot in its own Nature 


paſs 


284 
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Cro. El. paſs away a Poſſeſſion, yet it may amount 


21. 


to a Signification of the Tenant's Mind to 
hold the Land no longer; for a 
holder is a Tenant at Will, and therefore, 


though the Poſleſſion be not granted, any 


1 Inſt, 
57. 4. 


Eſtate comes to it rightfu 


* 25˙ 
1 Leo. 
102. 


Cro. Jac, 
169. 


thing amounting to a Determination of the 
Copyholder's — is ſufficient to extin- 
guiſh his Copyhold. So if Tenant at 
Will, of Saw Ly Lands, grants his Eſtate 
over, though nothing — and the Grant 
is void, yet it amounts to a Determination 
of his Will. But then as to the laſt Caſe 
of the Diſſeiſor, no Right to a Copy hold 
Eſtate is extinguiſned by Releaſe, but 
where the Perſon that hath the Copyhold 
Illy, becauſe of 
= Prejudice the rightful Lord would be 
for in this Caſe he would loſe in his 
Denges againſt the Diſſeiſor, the Fine 
due for Admittance ; and there would be a 
Tenant brought in againſt his Will, and 
an Eſtate at Will nn by Surrender 
only, paſs by Diſſeiſin and Releaſe. This 
Caſe'is not p e078 to be compared to the 


Caſe where Tenant for Life. releaſes to 


him in the Reverſion, this is of no Uſe; 
for it cannot be conſtrued to be a Surren- 
der; and as a Releaſe it cannot operate, 
and: ſo it is of no Effect; but in our Caſe, 
if it be but a Deelaration of the Copy- 
holder's Intent, to be no longer a Copy- 
— it is ſufficient; A Copyholder 


bargains 
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bargains and ſells his Copyhold Lands to 


285 


the Lord of the Manor, who is only Leſ- Hutt 81 


ſee for Years, the _— is not extin- 

guiſhed ; for the Lei 
Manor, and fo the Lands are always demi- 
ſable by Copy. And there can be no 
Difference between this Caſe and where 
the Manor is conveyed away, together 
with the Copyhold at one and the ſame 
Time. Three Siſters Copyholders for 
Life ſucceſſive, the Eldeſt Tenant in Poſ- 
ſion takes Husband, the Lord by Inden- 
ture makes a Leaſe to the Wife, the Re- 
mainder to the Husband, Remainder tothe 
ſecond Siſter, who four Days after the ma- 
king the Leaſe, agreed in Pais, and then 
took Husband, and entered ; and the firſt 
Queſtion was, Whether the Agreement 
did extinguiſh her Copyhold Eſtate? and 
the Opinion of 2 ſeemed to be, 
it did not; but judgment was given a- 
inſt the younger Siſter; for the eldeſt 
iter not being dead, ſhe could not enjoy 
her Remainder, that being to commence 
after the Death of her Siſter. Now this 
udgment might be given, and the firſt Point 
left undetermined ; for if her Copyhold 
Eſtate were extinct by Acceptance of the 
Remainder, then to be ſure her Entry was 
not lawful ; and if it were not determined, 
yet it was held the younger Siſter's Re- 
mainder could not take Place, becauſe, 
accor- 


ee is Lord of the 


2 Leo. 73 
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according to Margaret Podgers Caſe, the 
Remainder was not to commence till after 
the Eſtate for Life ended; /ed quere far- 
ther, whether the younger Siſters Remain- 
der be not in this Caſe deſtroyed ; for the 
Eſtate for Life of the eldeſt Siſter is utter- 
ly gone; for the Lord having made a 
Leaſe, can take no Advantage of the For- 
feiture, and then the Remainder not com- 
mencing when the particular Eſtate ends, 
it ſeems it can never commence; for there 
is as much Reaſon to deſtroy contingent 
Remainders of Copyholds as Freehold E- 
ſtates; and this is not like the Caſe where 
the Lord ſeiſes the particular Eſtate as a 
Forfeiture; for there it remains (as it ſeems) 
to ſupport Remainders. Husband and 
Wife, Copyholders in Fee, the Husband 
obtains of the Lord, for Money paid, an 
Eſtate to them in Tail; the Husband dies, 
the Wife enters and ſuffers a Recovery, 
the Heir enters upon her-by Force of the 
Statute 11 H. 7. and his Entry adjudged 
lawful ; for by her Acceptance of the Free- 
hold Eſtate, the Copyhold was extinct. 
Cuſtom that Copyhold Tenements ſhould 
be to the Wife after the Husband's Death, 
either for a Moiety or Intierty; they eſ- 
cheat to the Lord, and he dies; his Wife 
ſhall not be endowed of a Moiety ; tor 
they are not Copyhold in his Hands. 
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The King, Lord of a Manor, and having = Sid. 18. 
Copyhold Lands in his Hands, grants them Riarch 
to one for Life, without taking any No- 206. 
tice that it is Copyhold Land; and it **!* 


was held that this was no Deſtruction of * 


the Cuſtom ; but that after the Eſtate for Abr. 19). 


Life ended, the Lands might be granted —— 
by Copy again, and that the Rule that 
Copyhold Lands muſt be always demiſed 
or demiſable Time out, (5c. extends only 
to common Perſons, and not to the Caſe 
of the King ; and the Reaſon given was, 
becauſe the King's Grants are not to be 
taken to a double Intent, vi. to paſs an 
Eſtate for Life, and to infranciſe the Lands 
too. 'This Caſe came in Queſtion after- 
wards in 1664. and ſo adjudged ; for the 
Jury gave no Special Verdict, but found 
the Lands to be Copyhold, which it ſeems 
they would never have ventured to do, 
had not the Court been clear of Opinion 
that the Cuſtom was not deſtroyed. But 
yet it is ſaid in Lex Cuft. 233. that there 1 Roli 
is a Caſe in Rolls, againſt this. Ideo quere, .d 
ſee Lex Cuft. 79, 80. If a Copyholder Abr. 933. 
hath had, Time out of Mind, a Way over Co. Cop. 
another Copyholder's Ground, and he Hey den-, 
purchaſes the Inheritance of his own Co- Cale. 
pybold, yet the Way remains. A Copy- Nen 
holder marries the Lady of the Manor, this * 
is only a Suſpenſion of the Copyhold Cro. El. 
Eſtate; ſo if a Copyholder hath the Ma- 7: 

I nor 


deo us for though they are not Copy 


Of Cuſtomary and 


nor in Execution : It ſeems to me in this 
Caſe, that the Husband and Conuſee being 
Lords for the 'Time, may make . 
Grants of their own Copyhold Lands, as 
well as of others that come intotheir Hands; 
holders (nei- 
ther ate they fo when Copyholds eſcheat) 
ark .they have Copyhold Lands that have 
en demiſable Tie out of Mind, Cc. 

In that Caſe of the Husband, he and 
his Wife ſuffered a Recovery of the Ma- 
nor to the uſe of themſelves for Life, Re- 
mainder, (Fc. This was adjudged to be 
a Deſtruction of the Copyhold Eſtate ; for 
then the Lands were 5 by a Com- 
mon Law Conveyance, and ſo the Cuſ- 
tom was broke, If there be three Copy- 
holders, and one takes an Eſtate by Live- 
ry for Life, it ſeems this does not de- 
ſtroy the Cuſtomary Intereſt of thoſe in 
Remainder. 

One is ſeiſed of a Rent- charge by Pre- 
ſcription, yet without Preſeription he cm- 
not diſtrain the Copyholder's Beaſts ; for 
the Copyholders are in by as high a Ti- 
tle, 2/2. Preſcription. Copyholder for Life, 
the Lord lets the Manor, with all Mines, 
to J. $8. who, living the Copyholder for 
Life, enters and digs a new Pit, and takes 
Coals and converts them; the Copyholder 
brings Trover, and it was held it lay ; 11 
that the Coals, after they were dug, be- 

longed 
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longed to the Copy holder; /ed quære; for 7 Roll. 
they are as much Parcel of the Inheri- 
tance as Timber-Trees. It Copyholders 
preſcribe to have Common in the Lord's 
Waſte, and the Lord deſtroys the Com- 

mon by putting Conies in it, every Copy- 

holder may have an Action upon the Caſe 

againſt the Lord. If a Stranger puts in 

his Beaſts, whereby the Copyholder loſeth 

his Common, it ſeems he may have an Ac- 

tion of the Caſe againſt him, as well as 
diſtrain his Beaſts Damage-feaſant. But if = Leo. 
the Damage be fo little, that notwith- 3 492. 
ſtanding the Copyholder may take his 
Common, then it ſeems no Copyholder can 

have any Action, becauſe the Damage is 2 Brown. 
not done to him, but to the Owner of the ““. 
Soil. The ſame Law it a Stranger dig the 1 Roll. 
Turf up; for tho' he cannot have an Ac- Abr. 89. 
tion for digging up the Turfs, becauſe 

they do not belong him, yet if that be the 

Means by which he Joleth his Common, 

the J. oſs of his Common is a Prejudice to 

him, for which he may have an Action. If 1 Roll. 
a Copyholder, by Licence, makes a Leaſe Abr. 662. 
for Years, and afterwards enters upon the 
Leſlee, he is a Diſſeiſor, for he can gain 

no particular Eſtate. 

If a Copyholder die ſeiſed, and the; Leo, 
Lord admits another, who enters, he is 210. 
not a Diſſeiſor, but only a Tenant at Will, 

U becauſe 


| 
| 
| 
| 
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Of Cuſtomary and 
becauſe the Lord aſſents to his coming 
In 


How Emblements ſhall be diſpoſed of 


Lex Cuſt. in Copyhold Caſes, ſee 5 Cv. 115. 1 Rol, 


254 


Hob. 215. r. 727. Lord ot a Manor having a Co- 


Noy 27. 


py holder a Lunatitk in his Cuſtody, grants 
over the Cuſtody to another, who brings 
an Action in his own Name; it was held 
not to be well brought ; for the Committee 
hath no Intereſt, but only a bare Cuſtody, 
and therefore the Action ought to be 
brought in the Lunatick's Name ; and b 


the ſame Reaſon, the Lord himſelf could 


Cro. Jac. 


105. 


not bring an Action in his own Name; 
for if he had Intereſt himſelf, he might have 
aſſigned it over. This being a bare Cuſtody, 
the Grant by the Lord could be no In- 


franchiſement of the Lands. 


It was held by Hobart, that the Lord 
of a Manor de Communi jure hath not 
the Cuſtody of a Lunatick's Lands; but 
there muſt be a Cuſtom, to warrant it. 
But it was reſolved in the Caſe between 
Ecers and Skinner, that the Lord ſhould 
have the Cuſtody of one that was mutus 
& ſurdus, and no Cuſtom was laid; and 


the Queſtion was between the Prochetn 


amy and the Lord ; and the Reaſon given 

why the Lord ſhould have the Cuſtody is, 

becauſe otherwiſe he would be prujudiced 

in his Rents and Services, which Reaſon 

| extends 
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; extends as well where there is no Cuſtom, 

: as where there is. And if the Cuſtody of 

K one that is mutus & ſurdus, of Common 

„ Right belongs to the Lord, by the ſame 

I Reaſon of one that is Lunatick; {geo 

5 quere. It there be a Cuſtom in a Manor 1 Leo. 


that the Lord ſhall enter and enjoy the _ 87, 
fl Lands during the Nonage of the Infant, 2. 


4 it is a good Cuſtom ; for the Freehold of 

the Lands is in the Lord, and he is Te- 

5 nant to the Precipe. And an Eſtate at 

y Will may ceaſe for a Time, and revive 

q again, as well as it may deſcend by Cu- 

A om. | | 

> A Lord of a Manor may avow for the Cro. El. 


y Rent or Service of his Copyholder, in any 524. 
4 Court at W/eftminſfter ; for he has an Eſtate 
at Common Law in the Rent, and not a 


4 Cuſtomary Eſtate; and it is due to him 

t upon the ſame Grounds and Reaſons in 

it Law as the Rent of Freehold Lands is. 

t. Fines for Admittances and Copyhold 1 Roll. 
8 Rents are Arrear, then the Lord ſells the Abr. 374. 


d Manor ; he is {ans Remedy, both in Law ers | 


5 and Equity; ſed quære; for Debt lies for 
id a Fine, and if it be a Duty, ſurely the 
in paſſing away the Manor will not make it 
n ceaſe to be a Duty. Cure, why he ſhall 
8, not have Debt for the Rents due by the 
d Copyholder, and whether the Lord hath 
n not a Freehold in them. | 


DU : Copy- 


Of Culſtomary and 


3 Leo. 99. 


2 Keb. 
598. 


Lit. Nep. 
175. 

1 Rol. 
Abr. 652. 


Yelvy. 2. 
Cro, El. 


784. 


Law doth not take Notice of ſuch baſe 


', Eſtates; therefore if an erroneous Judg- 


ment be given, no Writ of Falſe Judg- 
ment les, but only a Petition to the Lord 
in Nature of Falſe Judgment, or elſe the 
Party grieved way have Remedy in Chan- 
cery. One recovers in a Manor, no Pre- 
cept can be made to take the Poſſe mane- 
vii, and give the Party Poſſeſſion by Force; 
for the Law will not ſuffer any Body to 
take ſuch Power into their Hands, with- 
out the King's Writ. 

Copy holder's Leaſe is no Diſſeiſin to the 
Lord. 2 Brozwn. 40. contra. 1 Brown. 
133. 

15 one ſurrenders to the Lord, to the 
Intent he ſhould grant it to another, and he 
admits him, this is good; for the other 
may plead it as a Grant. 

Copyholder may preſcribe in his Lord, 
being a Spiritual Perſon, to be diſcharged 
of Tithes. | 

If a Cuſtom be altered by Conſent of 
Lord and Tenants, it ſeems Chancery will 
compel them to ſtand by that Alteration. 
Orere, Whether it will reduce a Fine in- 
certain into a Certainty, at the Suit of all 
the Copyholders; for though there be an 
Equity in moderating an exceſſive Fine, 


yet it ſeems there is none to reduce an in- 


certain 
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certain Fine to a certain one, at the Suit Lex Cuft. 
of the Tenants. If a Copyholder com- 10 
mit a voluntary Forfeiture, there ſeems no 
Equity in relieving ; Copyholders muſt be 
relieved / in Chancery for their Common. 
Chancery will compel to let a Tenant ſue Toth. 
at Law, without a Forfeiture. So it will . 65: 
compel a Licence to let, and alſo to ad- 
mit a Mortgagee to try a Cuſtom at Com- 
mon Law. After forty-three Years Poſſeſ- 2 Keb. 
lion, a Defendant was ordered to admit of 357: 
a Surrender and Admittance. Lex Cuff. 
326. 
Copyholder for three Lives covenants, Lex cuſt. 
in Conſideration of Money paid, to ſurren- 333: 327. 
der, and dies before Surrender, and Pur- 
chaſer dies; it was agreed the Heir of the 
Copy holder ſhould ſurrender to the Pur- 
chaſer's Heir, and make good the Aſſu- 
rance. See other good Caſes, where 
Chancery will and will not relieve in 
Copyhold Caſes, in Lex Cuſt. from p. 
323 10 331. Moor 552. Toth. 107. 
Copyhold Lands cannot be exchanged 
by Deed, but there muſt be a Surrender 
and Admittance thereupon. A Right to Co. Cop. 
a Copyhold may be extinguiſhed by a 97: 9% 
Releaſe, but no Eſtates can paſs by Re- 
leaſe; nor by Leaſe and Releaſe, though 
the Leaſe be by Surrender; for a Releaſe 
cannot enlarge a Copyhold Eſtate. 
mY Commil- 


* 
* 
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Commiſhoners of Bankrupts bargain 
and fell Copyhold Lands; the Eſtate is in 
the Bargainee before Admittance, though he 
may not enter and take the Profits before 
Admittance, which the Statute ordained as 
a cautionary Remedy for the Lord for his 


Fine. Therefore, if there be a Cuſtom in 


a Manor that if a Copyholder die ſeiſed 
of a Cuſtomary Eſtate of Inheritance, that 
the Wife ſhall hold the Lands for her 
Life; and ſuch a Copyholder. becomes a 
Bankrupt, and the Commiſhoners bargain 


and ſell the Lands by Deed indented and 


enrolled, and then the Bankrupt dies; the 
Wife ſhall not have her Widow's E- 
ſtate ; for her Husband did not die ſeiſed. 
My Lord Coke ſays, that the Word Sur 
render is vocabulum artis; Ergo, where a 
Surrender is neceflary, no other Word will 
ſupply the Want of it; as the Words Gige, 
Grant, or the like; ſed guere well of 


this Matter; for in Belfei/d and Adams's 


Caſe, it is held that any Words expreſ- 
ſing his Intention of Surrendering, are 
good enough. And this Saying of a Co- 
pyholder in Court, was held to be a ſuf- 
ficient Surrender, g. that he was weary 
of his Copyhold, and requeſted his Lord 
to take it again. See Lex Cuſt. 103, 104- 
Lands were appertaining to a Houſe, and 
the Copyholder ſurrendered the Houſe 

cum 
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cum pertinentiis; adjudged the Lands did 
not pals. 

Examination of a Feme Covert, by the Cro. El. 
Steward out of Court, though it did not 7/7 
appear that he was Steward by Patent, or 124. 
that there was any Cuſtom for ſuch an 1 Co. 46. 
Examination, was held to be good. 3 

If the King grant omnes terras domini- Co Cop. 
cales manerii de M. the Cuſtomary Lands 12 
held by Copy do not pass, but in the Aenne 
Caſe of a common Perſon they do. It is 
ſaid in Lex Cuff. 92. to be adjudged that 
if a Man grant all his Demeſne Lands, his 
Copyhold Lands will not paſs, if he has 
other Lands to ſatisfy the Words of his 
Grant. It ſeems this muſt be underſtood 
of thoſe Lands that he holds by Copy, or 
elſe it thwarts the Caſe before; and the 
Reaſon is, becauſe Copyhold Lands do 
not paſs by ſuch Conveyance, but by Sur- 
render. If Copyhold Lands eſcheat, and 
are in the King's Hands, and he grants 
omnes terras ſuas diminicales, quere if 
they ſhall paſs. It ſeems every thing de- 
miſable by Copy muſt be Parcel of the 
the Manor ; for the Cuſtom can only ex- 
tend to the Manor, and the Pleading is 
quod infra manerium, Cc. | 
Lord of a Manor grants the Steward- Ley: 
ſhip to S. for Life, and after becomes Lu- Rep. 47- 
natick, and the Cuſtody is committed to 
A. B. and others; they cannot by their 

2 U 4 Steward 
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Hob. 215. Steward grant Eſtates by Copy; for they 
have no Eſtate in the Manor, and there- 
fore are not Domini pro tempore ; but the 
Lunatick by his Steward may grant Copies. 

Co. Cop. Tenant in Tail of a Manor diſcontinues 

on and dies, and then the Diſcontinuee makes 
voluntary Grants; theſe may be avoided 
by the Iſſue in Tail; for the Eſtate of the 
Diſcontinuee is defeaſible and tortious. 

Owen. Guardian in Socage may hold Courts 

115 in his own Name, and may grant Copies. 
Lex Cuft. 88. 

Cro. Jac. If one be retained Steward by Parol, it 

55-98. is good to make him Steward at Will; and 

* 61- 25 to all Points he is as effectual a Steward 

Co. Cop. as one retained by Patent. There is a 

124 Difference taken in the Caſe between Bla- 
grave and Wood, between the Steward of 
a Manor and the Steward of a Court ; for 

that the Steward of a Manor may take 
Surrenders out of Court, but the Steward 

1 Leo of a Court cannot. But this Diſtinction 

22 1s taken no where elſe, and ſeems to have 
no Authority in it, being only affirmed 
by one Counſel, and denied by another. 

Cro.Eliz. Lord of a Manor makes a Steward ad ex- 

4s. equend. per ſe vel ſufficient” deputat ſuum, 
who makes 4. his Deputy hac o1ce, to 
take a Surrender of Baron and Feme to 
the Uſe of Baron and Feme for their Lives, 
the Remainder over in Fee, & uherius ad 
faciendum quantum in me eff. A. takes 

I a Sur- 


* we — IE —:S _  _— 
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a Surrender from the Baron and Feme, up- 
on Condition the Lord fhall grant it to 
them for their Lives, the Remainder-over 
in Fee. In this Caſe it was agreed that 
this Deputation pro hac vice was good, 
and that the Surrender was good enough 
(though the Authority was to take an ab- 
olute Surrender, and this Surrender was 
conditional) by Force of the Words & 
ulterins ad faciend. The Force of 
theſe Words ſeem to me to be that the 
Deputy ſhall take any thing upon him that 
the Steward might, to make good that 
thing he was to do ; and they do not ſeem 

to give him an Authority to take any other 
Surrender than to the Uſes limited in the 
Deputation. This Caſe is ſtrangely re- 1 Lee. 
ported by Leonard; for there the Clauſe 89 

& ad ulterints, Oc. is not put in, and the 
Surrender was upon Condition to pay Mo- 

ney, which ſeems clearly out of the Au- 
thority the Deputy had. 

A Steward ex officio may make volun- Cro. El. 
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.tary Grants. Cv. Cop. 124. Auditor and . 


inted 126. 
a Steward for one of the Manors pro illa 4 Co. 30. 
vice. Adjudged they had no Authority 
to do it; ſed quert, if they may not re- 
tain a Steward by Patent. Things of Ne- 
ceſſity, done by a Steward, though he 
have no Authority, are good; as Admit- 
tances-upon Deſcents or Surrenders ; but 
| volun- 


Surveyor for the County of N. appo 
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voluntary Grants are not good by ſuch a 
Steward. If a Lord command his 
Steward not to grant ſuch Lands by Co- 
py, and he doth it, it is void. So if in his 
Grant he diminiſh the ancient Rents aud 
Services. It is held by Coke, that if an 
Infant is not capable of the Office of Stew- 
ard of a Manor, either in Poſſeſſion or 
Reverſion; yet there is a Cale where the 
Grant of a Stewardihip to an Infant in Re- 
verſion exercend” per ſe vel ſuf” Dep 


Cro. Car. ſuum, was held good. And it was held 


556. 


Co. Cop. 


129. 


Co. Cop. 
125. 


there, that if that Clauſe were in, exercend' 
per fe cel ſufff Dep' ſuum, the Grant was 
good, unleſs he were of ſuch tender Vears 
as not to be able to make a Deputy. My 
Lord Coke allows an Infant, that has the 
Office of Steward by Deſcent, may make 


a Deputy, though the Clauſe of per ſe, 


c. be not in. Sed quere, Whether he may 
do it if he have it by Purchaſe. The 
Caſe in Cy. Lit. Cro. Car. ſeems to be 
againſt this. | 

Coke ſays the Law is not very curious 
in examining the Imperfections of the Stew- 
ard's Perſon, nor the Unlawfulneſs of his 


Authority; for be he an Infant, Non com- 


pos, Lunatick, Outlawed, or Excommu- 
nicate, yet whatſoever Things he performs 
as incident to his Place, can never be 
avoided for any ſuch Diſability, becauſe 
he performs them as a Judge ; at leaſt, as 

Cuſtom's 
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Cuſtom's Inſtrument. By this my Lord 
| Coke ſeems to allow that an Infant is ca- 
pable of the Office ; for were the Grant 
to him void, then voluntary Grants made 
by him would not be good ; which yet my 
Lord Coke ſeems to allow, when he ſaith 
| that whatever Things he performs, as in- 
cident to his Place, can never be avoided ; 
and one Incident to a Steward's Place is to 
make voluntary Grants ; and he ſeems in- 
deed to put him in the ſame Place with a 
Lunatick Perſon ; and a Grant by him is, 
without all queſtion, good. It may be ne 
meant here, where the Infant has the Of- 
fice by Deſcent. However it be, it ſeems 
p clear that an Infant is capable of the Stew- 
ardſhip exercend” per ſe, &c. and where 
he is of Years of Diſcretion, perhaps he 
may exerciſe it himſelf ; for it was ſaid in 
| the Caſe of Yung ver. Fowler, that the Cro. Car. 
Infant in that Caſe, being eleven Years 556 
old, was able to exerciſe the Office him- 
felf, or make a Deputy; and ſomething 
) there is darkly expreſſed, which yet ſeems 
| to intimate that he may execute it himſelf. 
As for the Authority of the Steward, faith 
| my Lord Coke, though it prove but coun- 
terfeit, if it come to exact Trial; yet if 
in Appearance, or outward Shew, it ſeems 
currant, that is ſufficient. 


If a Grant be made to one, and through 
ſome Defect it is avoidable ; yet the Courts 
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kept by ſuch a Steward, before Avoidance, 
ſhall ſtand in Force ; and whatever he did 
as Steward, is for ever good. This ſeems 
very reaſonable, and doth not at all thwart 
the Diſtinction taken before; for there the 
Steward had no Authority; and fo only 
neceſſary Acts by him are good. But here 
he had Authority, and was to all Intents 
and Purpoſes Steward, till the Avoidance ; 
and ſo all Acts, by him done, ſhall bind. 
And perhaps this may be the Reaſon why 
the Acts of an Infant are unavoidable, that 
the Grant is not actually void, but only 
voidable ; and ſo before the Avoidance of 
the Grant, he is abſolute Steward. My 
Lord -Coke is fo far from overthrowing the 
aforeſaid Diſtinction, that he takes the ſame 
himſelf; but adds farther, that one that 
has no Manner of Pretence nor Colour 
for keeping of Courts, if he aſſumes the 
Steward's Place, whatever he does will 
not be void, eſpecially if a Precept be gi- 
ven to the Bailiff to give him Warning, 
which ſeems very reaſonable ; for the faint 
Authority of the Steward is allowed in 
other Caſes, for the Security of Purcha- 
fers, who can never know the Steward's 
Right; and no Harm is done to any Body, 
the Caſe ſtanding indifferent between Ven- 
dor and Vendee. Therefore where Harm 
would be done, (as where the Lord's Lands 


and Property are diſpoſed of by volun 
Grants 
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Grants) there ſuch Steward can do no- 
thing. But when a Steward hath no Pre- 
tence of Title, there every Body muſt 
take Notice of his Wrong; for if they 
were not obliged, it would be impoſſible 
for the Lord to do any thing according as 
he thought fit ; for any Stranger might 
thruſt himſelf into the Employment, and 
introduce whom he pleaſed to be Tenants, 
As the Law doth not examine the Imper- 
fections of the Lord from whom the Inte- 
reſt pailes; ſo neither doth it examine 
the Steward's, who is reſtrained by Law 
from prejudicing the Lord. And as Diſ- 
ſeiſors, Oc. may do neceſlary Acts, ſo may 
thoſe Stewards who have as little Title as 
Diſſeiſors. 
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My Lord Ce ſays, that the Lord may 4 co. 26 


make Admitances and Grants by Copy at 
what Place he pleaſes; but the Steward of 


Co. Cop. 


128. 


the Manor, at any Court held off the Ma- and 121. 
nor (for out of the Court, it is faid by him ont. 


in another Place, he may make Admittan- 
ces and Grants by Copy) cannot make any 
Admittances or Grants by Copy. This 
ſeems to imply that the Lord may make by 
Copy Grants and Admittances at a Court 
held off the Manor; or elſe where is the 
Difference between the Caſe of the Lord 
and Steward. And in the next Caſe but 
one, it is reſolved that if the Steward at a 
Court held off the Manor, make any 


Grants 
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Grants or Admittances, they are all void ; 
but he ſays nothing of the Lord. In his 
Comment upon Littleton, he ſays the 
Court-Baron muſt be held upon the Ma- 
nor, elſe it will be void. 

As Mekvich's Caſe is reported by Croke, 
it is there ſaid, that if the Lord grant a- 
way the Freehold of his Copyholds, the 
Grantee may hold Courts where he will, 
to make Admittances and Grants. If then 
a Grant by Copy or Admittance ſhould 
be made at a Court held off the Manor, 
though it be a Court-Baron, why ſhould 
it be void ? ſince a Court-Baron contains 
in it two Courts, one for the Freeholders, 
the other for the Copyholders ; and ſince 


that for the Copyholders, as to granting 


1 Leo. 
288. 


Copies, c. may be held off the Manor, 
there is no Reaſon, that becauſe the Court- 
Baron is void, that therefore the Admit- 
tance ſhould be void; for they are as 
two diſtindt Courts; and the Admittance 
had been good, had the Court been only 
the Copyholders Court. And if we look 
back to the Reaſon of the Thing, if an 
Admittance may be made at a Place off the 
Manor, why not at a Court held off the 
Manor; for it is no judicial Act; if it were, 
ſurely it muſt of Neceſſity be done in 
Court; and therefore it was held per 
tot Cur, that a Court to do theſe Things 


might be held off the Manor: It is not 


diſtin- 
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diſtinguiſhed in this Caſe between the 
Grant of the Lord or Steward : But Coke 
is expreſs that Grants by Stewards at Courts 
held off the Manor are void. Ideo quere 
de hoc. 

A Steward cannot de communi jure make Co. Cop 
an Under-Steward, unleſs he has Power 29 
by his Patent, or be an Infant that has the 
Office by Deſcent, or be a Perſon of that 
Quality that it will be a Diſgrace to him 
to hold the Courts himſelf; as if he be an 
Earl, (5c. Cuſtom that if a Copyholder holds Noy. 2. 
Lands in Fee, and his Wife ſurvives him, 
that ſhe ſhall have it in Fee, & ſic e con- 
verſo. And ſo the Cuſtom for an Execu- , 
tor to hold for a Year after the Death of 7 7 
the Copyholder, is a good Cuſtom, where 
the Wife is to have her Free Bench. Copy- 
holder (where there is a Cuſtom for the 
Feme to have her Widow's Eſtate) makes a 
Leaſe for Years ; ſhe ſhall not avoid the 
Leaſe; for the Leaſe being made according ces. Jac. 

J 

to the Cuſtom, his Title is as good as hers; 36. 
but if the Leaſe were made without War- No 758. 
rant, then ſhe may. It ſeems to me, that 
the Feme ſhall not in this Caſe be endow- 
ed of the third Part of the Rent and Re- 
verſion, becauſe Cuſtoms ought to be ſtrict- 
ly purſued, and that is only to be endow- Co. Ent. 
ed of Land; yet it ſeems after the Leaſe * 
ended ſhe ſhall be endowed, for the Hus- 
band did die ſeiſed (the Poſſeſſion of his 

Loeſſee 
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Leſſee being his own Poiſeſſion). But it 
was agreed in this Caſe, that by ſpecial 
Cuſtom the Feme might avoid the Leaſe. 
This among other Caſes proves that a Co- 

pyholder may diſpoſe of his Land, and 

iCro-569- bar his Wife of her Free Bench, unleſs 
there be a particular Cuſtom that ſhe ſhall 
avoid any Alienation, (5c. made by him; 
for then the particular Cuſtom ſhall, as it 
ſeems, avoid his Charge as well in the Caſe 
of Copyhold as Freehold Eſtates, by the 
Common Law. 
_ Jac. Lord enfeoffs his Copyholder in Fee 
b where the Cuſtom was, that if a Copy- 
holder in Fee die ſeiſed, his Wife ſhall have 
Frank Banck; the Copyholder died; adjudg- 
ed the Wife was barred; but had the Lord 
enfeoffed a Stranger, ſhe ſhould have had 
her Free Bench, becauſe the Land remain- 
ed Copyhold, and the Cuſtom not taken 
away. 

8. n Roms to be a Queſtion in Skipeith's 

4 Caſe, whether the Cuſtom for Feme Co- 
Ms. 123. verts to deviſe Lands to their Husbands, or 
3 any body elſe, were a good Cuſtom; but 
udgment was given upon a Defect in the 
leadings. T was held by all the Juſtices, 

that Copyholds are out of the Words of the 

Stat. 34 and 35 H. 8. of Wills; but Ander- 

ſon held them to be within the Equity of 

that Statute. Qwere well, whether ſuch 

27 Cuſtom 
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Cuſtom be good to deviſe; and ſee the Books 
cited in the Margent. 

If the Husband be attaint of Felony, it Winch 
ſeems the Wife ſhall loſe her Dower in the 
Copyhold Lands, altho' there be no ſpe- 
cial Cuſtom; for this amounts to an Alie- 
nation. Tis ſaid in Lex Cuft. 46. that the March 8. 
Lord of a Manor cannot grant a Copyhold 
in Reverſion without a ſpecial Cuſtom. 

If this be underſtood where Copyholds are 
only grantable for Life, it ſeems reaſonable 
enough; but where they have been granted 
in Fee, there if the Lord grant to one an 
Eſtate for Life, that he may not afterwards 
grant the Reverſion in Fee to another, 
ſeems very unreaſonable. 

Cuſtom that if a Copyholder do not repair, March, 
it ſhall be preſented by the Homage, the Te- 6“ 
nant amerced, and the Lord ſhall diſtrain 
upon the Copyholder or Under-Tenant ; 
this is a good Cuſtom ; for the Under-Te- 
nant is not a meer Stranger. Cuſtom, that Moor . 
after the Death of Tenant for Life, the _ 
Lord is compellable to make a Grant for 83. 
Life to his Son; and if no Son, to his Cr! Jar 
Daughter, is a void Cuſtom ; becauſe it 368. 
obliges the Lord who hath the Intereſt, to 
grant it to this or that particular Perſon, 
whether he will or no: But a. Cuſtom for 
a Copyholder for Life to nominate his Suc- 
ceſſor, is good; for that is a Right and In- 
tereſt veſted in Tenant for Life. Sed quere. 

X Cuſtom 
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Cuſtom for the Steward to make By- 
Laws for the ordering the Common, is a 
good Cuſtom. An Order made that a 
Tenant ſhould not put in this or that Beaſt 
is void, becauſe it takes away his Inheri- 
tance; but if it were that he ſhould not do 


it before ſuch a Day, that is a good By-Law, 


being not reſtrictive of his Inheritance, but 
only directive of it. 
Cuſtom that he that lives above ten Miles 


from the Manor, upon paying 8 d. to the 
Lord, and 17. to the Steward, ſhould be 


excuſed from Attendance upon the Court ; 
this is a good Cuſtom : If he avers there 
are Copyholders ſufficient to keep Court 
that live near the Manor; or elſe ſurely the 
Cuſtom will be void ; for then no Court 
can be held. As this Caſe is reported by 
Sider fin, tis ſaid twas held a good Cu- 
ſtom, becauſe the Court was a Court-Ba- 
ron, where the Suitors are Judges ; but it 
ſeems to me to be all one; for that if it 
were a cuſtomary Court, if ſufficient Copy- 
holders were near the Manor, tis unrea- 
ſonable to oblige Perſons that live a great 


way off, to attend ; and if the Court be a 


Court-Baron, if there be not a ſufficient 
Number of "Tenants that live near the Ma- 
nor, to do the Duty, then Copyholders 
are obliged to do it in that Court as well 
as Freeholders; and therefore it ſeems the 

| Cuſtom 
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Cuſtom cannot be good, for no Court can 
be held. 


Cuſtom that a holder ſhall not a- Ma. 8. 
lien without Licence is good. That a Leſ- No. 27: 
ſee may hold the Lands half a Year after 
the Term, is no good Cuſtom. Cuſtom, Litt Rep. 
that if a Copyholder make a Leaſe for a #33 _ 
Year, and die, that it ſhall be void againſt 125. OY 
his Heir, is a good Cuſtom. 

Cuſtom was to demiſe Land, the Leſſee Cro. Ja. 
paying the treble Value of the Rent; and 671. 
if he died within the Term, that his Heir 
ſhould have it, paying one Year's Rent ; 
and that if he aſſigned, the Aſſignee ſhould 
| have it, paying a Year's Rent. This was 
held to be a good Cuſtom. 

Cuſtom that if a Copyholder will ſel] 2 Brown. 
his Land, the next of Blood ſhall have the Co. Cop. 
Refuſal, or the next Neighbour to the 70. 71. 
Eaſt, or the like, is a good Cuſtom. It — ow. 
ſeems the Reaſonableneſs of a Cuſtom is 
to be conſidered, not from the Rules and 
Maxims of Common Law (for there is no 
Cuſtom, but what in ſome Point or other 
overthrows the Common Law) but from 
the Conveniency of the thing itſelf, As if 
there be a Cuſtom that a Copyholder ſhall 
not put in his Beaſts to take the Common 
before the Lord has put in his; this is a 
void and unreaſonable Cuſtom, becauſe 'tis 
in the Power of the Lord by this Means 
to take away the Intereſt of his Common- 

X 2 ers: 
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1 Roll. 
Ab. 511. 


Of Cuſtomary and 
ers: So a Cuſtom that the Tenant ſhall 


?Rol. Ab Pay a Fine upon the Marriage of his 


Daughter is void, becauſe 'tis againſt the 
Freedom of the Subject; but if a Man ob- 
liges himſelf to ſuch a thing by Tenure, 
tis good, being his own Contract; ſo a 
Cuſtom may be void for the Uncertainty ; 
as if a Feoffment be made by an Infant, 
it ſhall be good, if he can tell 12 4. or 
that Tenants ought to pay or ought not to 
pay above two Years Rent for a Fine. Cu- 
ſtom of a Manor was, that if a Man took 
a Cuſtomary Tenant to Wife, and outlived 
her, he ſhould be Tenant per Curteſy. And 
a Man took a Woman to Wife who had 
no Copyhold Land then, but ſome deſcend- 
ed to her during her Coverture ; twas ad- 
judged he ſhould not be Tenant per Cur- 
teſy, becauſe he is out of the Cuſtom. 
Cuſtom was, that the Lord might /6- 
[ummodo grant Eſtates in Fee: This Word 


ſolummodo was expounded to mean, that 


he had only uſed to grant Eſtates in Fee ; 
and fo 'twas held he might grant for a leſs 
Time ; but ſuppoſe it had been ſhewn and 
pleaded that he could not grant any other- 
wiſe ; quere of that. 

Cuſtom was, that when a Copyholder 
ſells his Land, Proclamation ſhall be made 
at the next Court-Day; and it any of the 
Blood of the Vendor will give as much 
Money, he ſhall have it. If the _ » 
0 
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ſold for Money, and any thing elſe, it ſeems 

to be out of the Cuſtom. 'The Caſe was, the 

Land was fold for Money, and in Conſide- 1 Bol. 
ration of a Cure done to the Vendor by the 
Vendee, 'twas held the next of Blood could 

not take Advantage of the Cuſtom. 

Copyhold is granted to two for the Lives ! Ro 

of three Perſons, and Tenants pur auter Hal... 
Vie die, living the Cæſty que Vies ; there accord. 
ſhall be no Occupant, but the Lord ſhall _ 
have the Eſtate; for no body can gain a 155. cout. 
Copyhold by Occupancy, but by Admiſſi- 
on of the Lord: But it ſeems, if the Limi- 
tation had been to the Tenants and their 
Heirs, during the Lives of the Ceſty que 
Hier, the Heir in ſuch Caſe would have the 
Eſtate, and not the Lord, becauſe he has 
excluded himſelf, and exprefly granted the 
Copyhold to the Grantee and his Heirs, 
during ſuch a Time ; but then it ſeems the 
Heir muſt be admitted and pay his Fine. 
It ſeems he muſt only pay a purchaſe Fine, 
and not ſuch a one as is paid upon a De- 
ſcent ; for he doth not take by Deſcent, but 
by ſpecial Occupancy. 

Copyholders may have ſolam & ſepara- 2 Sand. 
lem Paſturam in the Soil of the Lord, and 27. 
exclude the Owner. If a Copyholder let Rol. Ab. 
for Years by Licence, this is not extenda- *** 
ble in the Hands of the Leſſee; for the 


Statute which gives Execution of Lands, 


extends not to Copyholds. 
X 3 It 
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1 Sid.1 52. 
Winch 8. 


Litt. Rep. 


Stile 311. 


2 Rol; 
Ab. 157 
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It ſeems to me that a Copyholder of In- 
heritance cannot, without a ſpecial Cuſtom, 
dig for Mines; neither can the Lord dig 
m the Copyholders Lands, for the great 
Prejudice he would do to the Copyhold E- 
ſtate ; and the Copyholder himſelf ſeems to 
have no Intereſt in the Inheritance of the 
Lands. Copyholder may dig for Marl to 
lay upon the Copyhold Land: He cannot 
encloſe where it was never encloſed before, 
Copyhold not forfeited or determined by 
Outlawry. Copyholder ſhall have Aid of 
the Lord, where the Right of the Seignio- 
ry comes in Queſtion. If he hath had Aid 
of a Biſhop, and then the Temporalities 
come into the King's Hands, he ſhall not 
have Aid of the King, becauſe of the De- 


lay. 


Cuſtom that a Copyholder may give a 
Warrant of Attorney to another to ſur- 
render after his Death, is a void Cuſtom. 

'The King grants a Manor in Fee-Farm, 
the Lands and Goods of Copyholders are 
not liable to the Rent, becauſe they come 
in by Preſcription, which is before the 
Rent. Eſtates of Copyholders, confirmed 
by Decree in the Exchequer or Dutchy 
Chamber, ſhall be good, according to the 
ſaid Decrees, by the 7 Ja. 1. c. 21. But it 
ſeems from the Words of that Act, that it 
only extends to thoſe Decrees made after 
the firſt Day of the Seſſion of that Par- 


liament, 
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liament, and two Years next enſuing that 
Time. 
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A Biſhop or Tenant in Tail, (5c. lets 2 Rol. 


Copyhold Lands by Deed indented; the Ab. 197. 


Iſſue or Succeſſor may grant this by Copy 
again; yet they may make Leaſes accord- 


ing to the Statute to bind: Tho' no Man 
can have an Action of forcible Entry, but 
he that hath a Freehold in the Tenements ; 
yet if the Lord ſhould forcibly enter upon 
his Copyholder, it ſeems he may be indict- 
ed for it ; (for if another enters, there's no 
Queſtion but tis a Diſſeiſin to the Lord) 


for tis not requilite to the maintaining the F. N. B. 


Indictment, that he that diſſeiſes ſhould *?" 


gain a Freehold ; /ed quære, whether he 
that is entered upon muſt not have a Free- 


hold; for the 21 J. 1. c. 15. gives Reſtitu- 


tion of Poſſeſſion to a Leſſee for Years, 
but no Indictment ; and had an Indictment 
lain before, that Act had been needleſs ; 
for where an Indictment lay, there Reſtitu- 
tion was to follow. 


If a pry Autor dies, his Heir under Co. Cop. 
ourteen, the next of Kin ſhall * 


the Age of 
not have the Cuſtody of the Copyhold 


Land; for the Right of appointing a Guar- 
dian for them de jure belongs to the Lord, 
that ſo he may be ſure to have the Services 
done him. 'This is a particular Reaſon 
why the Lord ſhould have the Cuſtody of 
the Lands, againſt the Common Rule ſor 

X 4 the 


— 
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the Guardian in Socage. But the Reaſon 
not extending to the Cuſtody of the Body, 
it ſeems the Guardian in Socage ſhall have 
Co. Cop. the Body. This Guardianſhip, ſaith Coke, 
55, 165. de Communi jure belonging to the Lord, 
the Copy holder cannot by his laſt Will 
and Teſtament appoint another Guardian : 
Oucre, Whether at this Day by Force of 
the Statute 12 Car. 2. c. 24. the Deviſee of 
a Child ſhall have the Guardianſhip of the 
Child's Copyhold Lands. For the Words 
of the Act ſee the Statute at large. 
co. Cop, Copyholders pay no Relief, be that is 
38. a Service only due from Freeholders. The 
Quality of the Lord's Eſtate is not regard- 
ed in voluntary Grants by Copy ; for if he 
be but Dominus pro tempore, tis ſufficient ; 
for if Baron and Feme grant Copies, the 
Feme ſhall never avoid this after the Death 
Co. Cop, of her Husband ; but if he alone grant, it 
79.59. ſeems ſhe may, for he had nothing but pure 
urig. Two Joint-tenants of a Manor, a 
Come eſcheats, one may grant the 
whole, for he is Dominus pro tempore, and 
is ſeiſed per my & per tout. Lord grants a Co- 
Ce. Cop. pyhold for Life, where they are grantable in 
90. Fee, the Grantee ſurrenders to the Uſe of an- 
other in Fee, the Lord admits ſecundum of- 
fictum ſurſumredaitionis; an Eſtate for Life 
only paſſes. If a Copyholder ſurrender to 
32 the Uſe of his laſt Will, and by that de- 
viſes it to two, and the Lord admits — 
5 
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this ſhall enure to both; for when he is ad- 
mitted, he is in by the Surrender, which 
he cannot be unleſs he be a Joint-Tenant; 
for that is his Title by the Surrender. 

A Copyholder dies ; a Stranger before Co. Cop. 
the Admittance of the Heir comes and ſur- 113. 224 
renders to the Uſe of the Heir and his Wife; 
he ſhall ever claim jointly with his Wife 
by Force of this Eſtoppel. If he had been 
admitted firſt, and then the Surrender had 
been made, quere, whether he had been 
eſtopped. 

Ouzre, Whether Tithes are grantable 
by Copy. See Cro. El. 814. & 1 Roll. Ab. 
498. where tis ſaid they may, as well as 
a Rent-Charge. 

Things that lie not in Tenure, are not Ce. cop. 
grantable, unleſs appendant to ſomething 116. 
that does lie in Tenure ; for firſt, no Rent 

can be reſerved out of them, becauſe there 
can be no Diſtreſs taken upon them, and 
/* then they are not Parcel of a Manor, 
which conſiſts only of Demeans and Ser- 

_ vices. But then twill be objected, that a 
Rent-Service is Parcel of a Manor, and 
grantable by Copy; for a Manor may be 
granted by Copy, but a Rent-Service may 
be diſtrained for; and if it be granted by 
Copy, it cannot be granted alone, but 
Lands muſt be granted with it, upon which 
a Diſtreſs may be taken; and as tis Part of 
a Manor, 'tis held of ſome ſuperior * 

h er 
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Per ſe it ſeems a Rent-Service cannot 
be granted by Copy, no more than Rent- 
Charges, or Commons in Groſs, which 
yet may be granted by Copy, as they are 
appendant to any other thing. No Ser- 
vice can be reſerved or due upon the Grant 
of incorporeal Things; ſo that no Court 
can be kept by the Grantor, no Atten- 
dance being due from the Grantees of in- 
corporeal Inheritances; ſo as to them there 
is no Lord, and conſequently they cannot 
paſs by Surrender and Admittance, and ſo 
are not grantable by Copy ; and therefore 
where Coke ſays, that any thing Parcel of 
a Manor may be granted by Copy, or any 
thing concerning Lands and Tenements , 
that muſt be meant Parcel of the Manor, 
and no incorporeal Things in Groſs are 
Parcel of a Manor. 

Things grantable by Copy muſt be 
Things of Perpetuity, for otherwiſe it can 
never be ſhewn that there hath been a 
Cuſtom to demiſe them by Copy; yet a 
Man may grant by Copy twenty Loads of 
Wood to be taken by the Grantee ; for 
tis not requiſite that the Grant ſhould have 
Continuance, but that the Thing granted 
by Copy, ſhould be a 'Thing of Perpetui- 
ty, which Trees are, for a Man may have 
an Inheritance in a 'Tree; yet it ſeems no 
Service is due from the Grantee in ſuch a 
Caſe: But then Trees while growing, 7 e 

N eld; 
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held; and a Tenure may be reſerved upon 

the Grant of them, tho' no Service be due 

upon the Grant of twenty Load ; of which 
Vnere. | 

A Steward of a Manor cannot licence Co. Cop. 
Perſons to alien by Deed ex Officio, for 
that is no Cuſtomary Thing, but a Power 
derived from the Lord's Intereſt, and 
therefore belongs only to the Lord, un- 
leſs there be a particular Cuſtom for the 
Steward to licence, or Power be given 
him by the Lord in his Patent, or other- 
wiſe. Licence to Alien and Admittance 
muſt be in the Name of the Lord. 

The ſame Expoſition that is made of ©: Cop. 
Grants of Freehold Lands, is made of 
Copyhold Lands ; therefore a Grant to 
one and his Heirs male is a Fee, &c. See 
Co. Cop. 136. 139. 

Actions meerly perſonal a Copyholder Co. Cop. 
may ſue at Common Law. Copyholder 3 
makes a Leaſe by Licence for Years, 
where the Cuſtom is for the Copyholder 
to cut down Timber-Trees ; the Leſſee 
for Years cuts down the 'Trees; the Copy- 
holder ſhall ſue in the Lord's Court to 
puniſh this Offence. 

A Fine is due upon Admittance upon a Co. Cop. 
voluntary Grant. Where the Cuſtom is , Kc. 
for a Copyholder's Lands to be extended, 
the Extendor ſhall be admitted and pay a 


Fine, 
| A. in- 
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Cro. El. 
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A. intermarries with a Feme Copyhold- 
er for Years ; he ſhall not be admitted or 
pay a Fine if he ſurvive. Two — 
nants, the one dieth, the other ſhall have 
all by Survivor, without paying a Fine or 
be admitted. Tenant for Life, and he in 
Remainder join in a Grant of their Copy- 
hold, but one Fine is due. So if a Sur- 
render be made, and after a Recovery is 
had by Plaint, in the Nature of a Writ of 
Entry in the Poſt, for the better Aſſurance, 
_— Fine is du. 

ouching Waſte Voluntary and Permiſ- 
ſive by an Infant, a Man Non compos, a 
Feme Covert, Guardian, Ceftyque Uſe, 
ſee Co. Cop. from p. 163 70 171. 

Tenant for Life of a Manor, Remainder 
in Fee, a Copyholder commits a Forfeiture, 
'Tenant for Life dies; he in Remainder may 
take Advantage of his Forfeiture, in Re- 
ſpe& of the Damage done to his Intereſt. 
So it ſeems if Tenant for Life had aliened 
to another his Eſtate, though neither he 
nor his Grantee could take Advantage of 
this Forfeiture ; yet after his Death, it 
ſeems he in Remainder might. If a Co- 


pyholder does an Act which extinguiſhes 


his Copyhold, Acceptance of Rent will 
not diſpenſe with it. Otherwiſe, where 
it is a naked Forfeiture. 'The Lord of a 
Manor demiſes the Land by Copy to 4. 
upon Condition he ſhould pay twenty 

| Shillings 


% 
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Shillings yearly to B. during his Minori- 
ty, and 100/, when he came at Age; . 4. 
doth not pay the twenty Shillings yearly, 
but ſurrenders to the Uſe of 5 and his 
Heirs, whom the Lord admits; and after- 
wards B. attains his full Age, and the Mo- 
ney is not paid him; whereupon the Lord 
enters for the Condition broken, and grants 
it to B. and the Queſtion was, Whether 
the Lord's Admittance of P. were not a 
Diſpenſation with the Condition. 'The 
Caſe was not reſolved ; but Fenner was of 
Opinion it was no Diſpenſation; and he 
argued that becauſe the Lord was only an 
Inſtrument to convey, and the Ceſty que 
uſe is in by him that ſurrendered ; and 
therefore the Lord's Admittance was no 
Diſpenſation. But ſurely his Affirming the 
Power of the Copyholder to ſurrender an 
Eſtate after the Breach of the Condition, 
for not paying the twenty Shillings, is a 
good Diſpenſation for that Forfeiture, as 
well as if he had accepted Rent after the 
Forfeiture ; for the Affirming his Power 
to grant over his Eſtate, is as much an 
Indication of the Lord's Mind for the 
Continuance of the Eſtate, as the Accep- 
tance, But then as for the Forfeiture, 
that accrued after the Admittance. It 
ſeems the Admittance could not paſs 
away that ; for the Land was charged 
with the Condition, into whoſe Hands ſo- 

ever 
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105. 
4 Co. 25. 
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ever it came: And this ſeems to be Fu- 
ners Opinion, by the Reaſon he gives; 
for that the Ceffy que uſe coming in by the 
Surrenderor, the Lord by his Admittance, 
did not paſs away his Intereſt in the Con- 
dition ; for the Queſtion was, Whether 
the Lord had diſpenſed with the Condi- 
tion, not whether he had diſpenſed with 
the Forfeiture of the Condition broken ; 
for that was not broken in part, till after 
the Admittance: Yes, @ Breach in part 
was a Breach of the whole Condition. 

My Lord Coke ſays, that Preſentments 
of Surrenders ought, in all material Points, 
to enſue and agree with the Surrenders 
themſelves, elſe the Surrender, Preſent- 
ment, and Admittance thereupon, will be 
void ; which ſeems reaſonable; for if the 
Preſentment in Matter differs from the Sur- 
render, the Lord hath no ſufficient Notice 
of the Surrender; and then the Admittance 
upon it muſt in Reaſon be bad, and not 
help out the Preſentment ; for if the Lord 


knew the true Surrender, perhaps he would 


never conſent to ſuch a Surrender; and the 


true Surrender ought to be known, that 
the Lord might know his Tenant, and 
from whom to take his Services. The 
Admittance cannot help out, for that was 
grounded upon the Preſentment; but if 
the Lord had Notice of the true Surren- 


der, though the Preſentment did differ, 


1 
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yet it ſeems reaſonable the Admittance 
ſhould enure according to the Surrender, 


| becauſe he had Notice of the true Surren- 


der; and when a Man is admitted, he is 
in by the Surrender. S quer. Where 
it is ſaid that if the Preſentment differ in 
Points material from the Surrender, that 
there the Admittance, Preſentment, and 
Surrender are all void : It ſeems this muſt 
be underſtood, if the Time for preſenting 
the Surrender be paſt ; for if there ſhould 
be a Preſentment and Admittance made 
contrary to the Surrender, ſure this will 
not make the Surrender void before the 


utmoſt Time allowed by Law, for the 


Surrender's being preſented ; for it is no 
Reaſon to ſay that becauſe the Preſent- 
ment is void, that therefore the Surrender 
is void; for the Surrender depends not on 
the Preſentment, though it may be void, 
becauſe not preſented, but not becauſe ill 


preſented. So that if after ſuch ill Pre- 


ſentment and Admittance, there ſhould be 
a good Preſentment and Admittance, it 
ſeems the Surrender and all the other Acts 
will ſtand good. 
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A. Copyholder in Fee, ſurrenders to the Cro. El 


Uſe of himſelf for Life, then to his Son 
for Life, then to the Uſe of his Laſt Will ; 
the Son dies, then the Father ſurrenders to 
the Uſe of F. S. in Fee; adjudged that 
notwithſtanding the Surrender to the Uſe 


of 


2 


442+] 
4 Co. 23. 


a. 
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of one's Laſt Will, the Eſtate remains in 
the Copyholder, and he may ſurrender it in 
his Life-Time to whom he pleaſes. 


It is ſaid in Rolls, that if a Copyholder 


Abr. 508. makes a Deed of Peoffment, with Letter 


of Attorney to make a Livery, it is a For- 
feiture; though no Livery be made; (ſecus, 
if there had been no Letter of Attorney 
to make Livery) for by giving the Letter 
of Attorney he hath manifeſted the Deter- 
mination of his Will, having put it in the 
Power of another Perſon to paſs the E- 
ſtate; but when he hath reſerved that Pow- 
er to himſelf, he may chooſe whether he 
will paſs it or not. 
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Abator and Abatement. 


H O* the Mulier abates ( after Deſcent ) the Iſſue 

'of Baſtard-eign has both the Right of Poſſeſſion, 
and the Right of Propriety, Page 29, 28 
For the Law caſts the Freehold on thedſſſue before his Eu- 
try, or before the Mulier can abate. 28 
S the Entry of the younger Brother does ut abate the 


elder Brother's Right. 24 

Nor can the Poſſeſſion of the Heir be abated before be is 

attually poſſeſſed. PETS 41 

Nor ſhal the Heir have Treſpaſs againſt the Abator be- 

fore Entry. a ibid. 

I bere a Warranty att ac hing on the Heir, bars bim a- 

gainſt Abators, Intrudors, &c. 127 
See alſo Baſtards, Diffeiſors and Entry. 


Abeyance. 


On a Leaſe for Tears to A. coith Livery, Remainder to 
 A-.s right Heirs, the Freehold is in Abeyance, &c. 
and the Remainder void. = | ay 


The TABLE. 


And ſo if limited by Way of Uſe executed, &c. for the 
Freehold cannot reſt in Abeyance or Expeftancy till 
the Tenant for Tears dies. 91 

If Tenant in Tail le diſſeiſed, and releaſes to the Diſſei- 
ſor all his Right, this is ſaid to put the Eftate-Tail 
in Abeyance, &c. I19 

Parſons ſei ſed in Right of the Church, bad only Eſtates 
for Life, and the Freehold was in Abeyance. 103, &c. 
Lide Biſhops. 


Actions. 


Aclion ought not to be above once for the ſame Thing. 44 

But ſeveral Act ions may be for different Rights. ibid. 
Vide Title Courts. | 

Admittances to Copyholds. 


Admittances ought to be according to the Surrender, QC. 


. wp 179, 180 
The Admittance of Tenant for Life, is of bim in Re- 
mainder, &c. ISI, 181 


Tf Copybolder in Fee ſurrender to the Uſe of A. for Life, 
on A.'s Death be may enter without any new Admit- 
- - tance, or paying any Fine. 181 
But generally a Fine is to be paid to the Lord upon all 
Admittances. Vide ib. 182, & Tit. Fines. 
A. ſurrenders to the Uſe of B. who before Ad mittance 
©  ſurrrenders to the Uſe of C. who is admitted, yet no- 
thing veſts iu him, &c. and the Admittance of C. 


was not the Admittance of B. 259 
And after C.'s Admittance, yet B. may pay the Money 
and be admitted, re-enter, &c. ibid. 


But an Heir may ſurrender, &c. before Admittance. ibid. 
1f Land of Nature of Burrough Engliſh be ſurrendered to 

ane and his Heirs, who dies before Admittance, 2be 
kt, younger 
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younger Son ſhall be admitted, becauſe of the Ward 
Heirs. Page 272 
If a Cuſtom be to ſurrender out of Court into the Hands 
.. of two Cuſtomary Tenants, a Surrender to the Heir of 
42 Copybolaer before his Admittance, is guod. 271 
An Heir during Nonage is not bound to pray Admittance, 


or tender his Fine. 270 

See the Form of an Admittance, and by what Words en- 

tred, &c. 268 

And the Doctrine of Admittances, &c. 259 to 272 

Quære, Whether Admitrances may be by Implication. 

= 8 | 265, 266 

How to compel the Lord to admit. 173, 174 
For Fines on Admittances. Sce Title Fines. 

| Agnati and Cognati. 
See their Difference. 3, 6 


Alienation of Feuds, Ec. 


Originally not to be without the Lord's Licence. 46 

When Liberty thereof grven in three Caſes. 46, 47 

Two Manners of Alienations ; by Fine in open Court, and 
by Feoffment, coram paribus. . 94 

But no Alienation without ſome Act of Notoriety. 94,95 
See Attornment and Livery. 


Tenants in capite, not to forfeit for Alienation. 47 
Allodium. 

Oppoſite to feudal Property. 1,3 

It gave Birth to Gaveikind (Q.) 2 


Prevailed much in the Saxon Times. ibid. and 46 
Y 2 Aſſes, 
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Aſſiſes. 


When aud for what Bud invented, &c. Page 43 
Vn Aſſiſe and Writ f Hutry of like Nature, and bar 
each other. 44 
Money given as Attornment, will not foumd an Aſſiſe of 

Rent, &c. | | 8 


Attornment. | 
What it 'is —— Derived from the Feudal Law. 75 
The Reaſon why inſtituted, &c. 15» 76, 77 


Why continued after Alienations became: free. 
Makes no Difference or Variation from the original Grant. 
| ibid. 
Secret Attornments t coram paribus, bow introduced. 84 
here Rights muſt paſs by Grant and Attornment. 69 


"Till Attornment nothing paſſes by the Grant. 75 
In what Caſes, and how, and to whom to be made. 7), 78 
It muſt be made duriug the Grafttor s'Life. 83 


He that ows the Services muſt make the Attornment. 78 
On grant of a Rei Charge or Seck, the Tenant muſt at- 
torun. | 79, 80 
If. the Lord grant the Services to the Tenant for Life, 
_ "tbe Remainder- Man muſt Attorn. 81 
Where Attornment paſſes the Services, or not. Sa, 83 
' Why Tenant for Life muſt attorn on Grant of a Remain- 
der in Fee. | 84 
Where the Attornment of either Tenant for Life, or 
Tears, is good. 
IN here the Tenant ſhall be compelled to attorn, or not. 95, 96 
Where one may be forced to attorn'to his Enemy. Q. 87 
On a Deviſe there needs no Attornment. 9 
Eſtates paſs by Fine, &c. before or without Attornment. 92 
Leſſee. for twenty Tears leaſes for ten, the ſecond muſt 
* attorn to the Grant of bim im Reverſion. T7 
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Fo where one leaſes 4 Life, and then grants the Re- 
verſion for Life, &c. Vide Page 87, 88 
Where Tenant in Fee grants an Eftate for Life, &c. be 
raft get atrarn on. the. Lord's Grant: of the Seigniory. 78 
Aliters if he grants, for Life, the Remainder in Fee, there 
. the Tenant for Life muſt attorn. 3 
Whore 4 Remainger is granted for Life, if the Tenant in 
_ Poſſeſſion has, not; attorn'd. to him, he canuot attorn to 
him in. the Reverſion. ibid. 
* * Diſſeiſes can't attorn to the Lord's Grant of a 
80, 
Arcornmeat of. one Fornt-Tenant is: good for the 5 
7 
They way releaſe ta each other without Attornment of 


the Tenant. 


And * Nele Feuds and Livery. 
Averment. FF 
No Averment lies againſt one's own Act or Matter of 
Record. 121 


Avoury. Vide Lord and Tenant, and 291. if 


Baron and Feme. 


- Where the Husband is ſeiſed in ber Right, be has the 
Right of Poſſeſſion, and ſhe the Right Propriety. 100 

And ( formerly) if be had alien d it, ſhe was put to her 
Writ of Rig Ion 

For be cal commit. me, Diſſeiſin an hes Eſt ate, &c. i Ne 

T berefore the Law aſterwards gave hey à cui in vita. 

And nom by 33 H. g. c, --- ſpe has ay actual Entry. 103 

Marriages ftrily ob ſervd by the old Germans, &c. oC 


ore Chriſtianity. 
| 0 | * Baſtard- 
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Baſtar d-eign, &e. 


Baſtards excluded from ſeudal Succeſſions, and why. Pag. i 1 
Reaſons why Baſtardy is not to be alledg'd after the 


Parties Death. 27 
Subſequent Marriage legitimates em by Civil and Canon 
Law, but not by the Feudal or our Law. 26 


Tet their perſonal Defects die with their Perſons. ibid. 
And Entry of the Iſſue of Baſtard-eign gives a Right 


both of Poſſeſſion and Propriety. ibid. 
But where Mulier has entred, bis Re-entry gains only a 
" Right of Poſſeſſion. 27 
Nor in that Caſe Wall his Iſſue i in ventre ſa mere inberit. 
ibid. 

7et if Mulier abates, &c. the Iſſue of Baſtard-eign ha: 
both Rights. ibid. 
And tho the Mulier be an Infant, yet a Deſcent to the 
Hue of Baſtard-eign bars him. i 28 

Battail. 


Trial by Battail, bow introduced, and the Reaſon of its 
Practice. 
When, and on what Occaſion it came to be diſt ſed, Ke 


43, 44, 10 1 
None but Freemen to be the Champions therein. 141 
Who to find the Champions. 139, 141 
Biſhops, c. 3 
Viſtops, Abbots, &c. how ſeiſed in Right of the Gr 
10a, 10 

See and Note the Hiſtory of their Encroachments. 1 oa, 
to 109 

Aud ſee Title Diſcontinuance. 


Church, 
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8 3 — 
See the Hiſtory of the Church's antient State and Reue- 


nues. Page 102 to 109 
A Hucceſſor gains no Right of Poſſeſſion where the Prede- 
ceſſor had none. 32. 


Ile pays no Relief, &c. for Toys Lands are e fre Aims, 
ibid, 
See N Tit Biſhops, Oc. 


Claim — None 


See the Difference between Claims of Rights,” and Claims 
of Liberties. 


35 
Where Non-Claim within a Tear and a Day is Laches, 


or not. 36, 38, 39, &c. 
See Tit. Laches. REDS | 


| Confirmations. 8 | 
A Confirmation defined and explained. - 69 
Does not regularly create any Eſtate, &ec. 70 
Where it differs from a Releaſe,” &c. 69, 71 
4 for au Hour, it conſirms an Intereſt in Fee, . 70 


So if to the Diſſeiſer 4 Leſſee for Part A the” Term, it 4 
Confirms the whole Ter. (). 0 
(Contra, If Jor Part of the Term, and. no ter 5 

ey | 
Tet a Confirmation to Tenant for Life, does not 1 
to bim in. Remainder-. 

And quere, if a Confirmation to one " Difeiſer fan 
" enure ta both. * ibid. 
Where it ſhall be explained by the Habendum. "I, 72 
A bare Confirmation of. W/E aut 4.4% the ther, 
makes 20 Alteration. * „ 
E hs 5 Alter 


The TABLE 
Aliter, the Habendum gives the ſole Eflate. Page 72 
So 4 mere Confirmation to Tenant for Life, and his Heirs, 
does not enlarge the Bftate. ibid. 
Aliter, F it be Habendum the Land to him aud bis 
Heirs. ibid. 
How a Confirmation may amount to a new Grant. ib. 73 
The Lord by confirming the Eſtate, does not paſs his Right 
in the Seigniory. 74 
But a Releaſe of all his Right extinguiſhes the Seigniory. 


ibid. 
T he Lord's Confirmation may abridge the Tenants Ser- 
VICES. 75 
But can't enlarge them, or create new. ibid. 
Confirming a Villein to one who had bim in Poſſeſſion, paſ- 
ed not hing. 14 
Coparceners. 

One Coparcener's Entry preſerves the others Eftate. 26 
Contra, If one of them diſſeiſe the other. ibid. 


See Tit. Joint-Tenants. 


8 Copyholds, Ec. 


Tbey are Eſtates at Will, and Villein Tenuves, &e. 143 
Nberein they diffe? from ot her Eftates at Wil. ibid. 
T bey cannot fo transfert'd but by Surrender, &c. 146 


How they are created and guided. 242, 244 
T beir Deſcent guided by the Rules of Common Law. 147 
Ergo the) Mall not go th. the Half-Blood. ibid. 
na there ſhall be a Poſſeffo fratris to make the Sifter 
Hetr. idid. 136 
Alſo the Heir is in Poſſeſſion, and may enter, &c. before 
Admitt ute. 147, 151 


And by bis Poſſeſſion Bus a de ſcendable Eſtate i in Dim. 148 


And as be 3 bis Anceſtor, fo dbes his Heir. _ 
ut 
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E 2 % Power 10 diſpoſe, & 8 affect Poſen, 
c 


248 
An he 1944 claims ( by Deſtent ) mnt be Her ie bm 
who was laſt ſo poſſeſſed. 
Big Copytiolds in ahn, us mat portal of "the 
Nature of Freebolds. tbid. 
For they are nt Aſſmts in the Heirs Hands, ibid. 
Nor do they curry Dower, or a Tenancy by Curteſy. ibid. 
Nur. ſpall & Deſcent rake away an Emry, &c. 149, 150 
Nor ſbal be taken in Execution by Elegit, &c. (quere.) 
I what Cafes they May be entailed of not. 153 to 163 
2 dere they haus bees uſually granted in Fee, a Grant to 
ene in Tail, of for Life or Thars, is good. 181 
Where a Copyholder, or bis Leſſee, may nab E- 
r of nat. 99 to 201 
Baß are Diſcontimuancos of Copyhold Eftares. 176 
to 199 
How Entails of Copytiolds may be avoided. 163, 164 
The particular Tenatif b6lds of the Lord, and not of bim 
who create bis Eſtate. 160, 162 
By what Means they may be extinguiſhed or deſtroyed. 
208, 209, 210 
What are Forfritures Copyholds, or not. See 411, 
to 228 
Reſcous and Reple vin are Forſeithres. 225 
itures for Treaſon, Felony, Outlawry, &c. 226 2227 
Wafte, vide Waſte. 
W here Forfeiture of Part extends to the Whole. 203, 204 
23, 232 
Who to take Advantage of the Rirfeiture. 226 to 230, 
23 
Where Preſentment is neceſſary to ate a Forfeiture. —— 
9 the Lord ſba have _— 
lements. 234 
Where Frſeitures are #iſpenſed with br purged, 232, 233 


A ſne- 
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A ſucceeding Lord ſball not take Advantage of a Waſte 
done in the Time of his Predeceſſor. Page 234 
T; Tenant for Life ſurrenders to the Uſe. of another in Fee, 
tis no Forfeiture. 178 
Where Non- appearance atetbe Lord s Curt b a Furſeirure 
or not. 215 
Surrenders of Copybolds, how to be made, Bic. Vide 178; 
236, 237, 283 
The Effect of Surrenders in general. 177 to 180, 207, 
237 to 250 
The e Operation and Effett- of ſpecial Surrenders to Uſes, 
239 to 257, 259, 269, 272, 
of Surrenders en Condition, with Limitations, &c. Vide 
ib. ib. & 179, 206 
Of Surrenders tothe Uſe of Laft Wills. 250, 258, 320, 181 
Of Copyhold Grants, Leaſes, Releaſes, &c. 176 to 289 
Of a Releaſe on a Diſſeifin thereof. 180 
But Note; noD:ſſeiſin can be thereof; quere. 289, 292 
Of Fines payable on Admittances, Nc. 181, 182 
No Fine is due either on a Deſcent or Surrender, till Ad- 
mittance. . . 4 
How to be demanded and a Rſed. | ibid. 
| Said, in Caſe of 4 Widow's Eſtate, no Fine is due. Sed 
quære. 209, 210 
rut wo Tears Value an. mrcaſonable Fine, if on a Surrender. 
nn 
But on a ; Refills, &c. it ſeems otherwiſe. , | * 
Refuſing to pay a Fine (reaſonable) is a Forfeiture. 275 
Debt hes for ſuch Fines. ibid. Vide 291 
Of Common belonging ta Copyholders Vide 208, 210 
Of Copyhold Courts. Vide 208 and Courts, infra. 
Of Cop Veld Cuſtoms. Vide Cuſtoms. 
Of Lords of Manors, &c. Vide Lord aud Tenant, pd 
anors. 
IWhat- Statutes extend to Copyholds, or not. Vide Sta 
tutes. | 


Courts. 
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Courts. © 
When Grants, &c. were omitted to be made in Lords 
Courts, and transferred to the King's Court. Page 94 
Where Debt lies in the King's Court for Damages mou 
in the Lord Court. 
Alſo Debt lies in the King's Court fe 4 Fine in the Logs s 
Court. 291 
What Actions lie in the Lord's Court. 208 
When Cauſes were drawn into the King's Courts from 
Country Fudicatures. 43 
A Court-Baron cannot be held off from the Manor. 203, 
235 


Covenant. 


7 be a | Leaſe is a Covenant real, yet the Leſſee is only 
. Bailiff for the Leſſor. 30 
A Diſſeifor and bis Heirs are bound N 4 Covenant. * 31 


A Civil Death does not rake _ Emy. | 30 
Deſcents 


of Deſcents which take away Entries. Vide 18 to 32 
A Deſcent ( generally ) creates a Right of Poſſeſſion. 1 — 


4 Deſcent does not bar the Entry of Men, Feme Co- 
verts, Non Compos, &c. 28 

A Diſtreſs is incident on a Right of Poſſe en, or a De- 
ſcent caſt. 

Chattles cannot deſcend, &c. pre 
See Nit. Baſtards and Entry. 
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Diſcontinuance. 
The Definition and Diviſion of Diſcontinuances. Page 99, 
I00t0 120 
T bree Kinds of Diſcontinuances. 


2 By a Husband in Bar of bis Wife's Right. 99, 700, &c. 
„ Biſhop in Bar o the Church's Right. 10a, 103, &c. 
3. By the Tenant in Tail in Bar of his Iſſue. 108, 109 
Aud ſee the Reaſon why in theſe Caſes, Entry was. tou d. 
101, 102, 109 

Biſhops might alien the Right of Poſſeſſion. 102 
But nat the Right of Propriety without the Chapters 2 
ibi 

7 7 Releaſe of Tenant in Tail to a Diſſeiſor works no 


Difcontinuance, &c. 110 


But a Releaſe with Warranty wil work a Diſcontinuance. 
112 


ances of Conveyances which the Right, but work 
bg 2 — . ibid. 


If — in Tail Leaſes ſor Life &c. it works @ Diſcon- 
tinuance. 113 
And a new Reverſion in Fee is gained to the Tenant in 


Tail. 


ibid. 
vide plus of Diſcontinuances by Tenant in 1 * 4 
c 


T, be Reaſon why Tenant in Tail may diſcontinue 45 — 
* 11 

In what Caſes be cannot diſcontinue. 117, 338, 119 

As where be bas a Right of Poſſeſſion, but is not poſſeſſed 

by Virtuc of the Hutail. 118 


Diſcontinuance of Copybold Kftates. Vide Copyholds, 
and 5 _ I Wha &c. 


1 
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Diſſeiſor ard Diſſeiſins. 
y a Diſſeiſin in Fee the whole Fee is in the Diſſeiſor. 


Page 111 
A Diſcent on a Diſſeiſin creates a Right of Poſſeſſion. 


I8, 19, 20, 21 


And the Diſſeiſee is pat To bis real Action. 18 
A Diſſeiſor and his Heir by Deſcent are bound by Cone» 
nauts in a Leaſe. 30, 31 


A Viſſeiſor dying ſeiſed, tho within the Tear and Day, 

gives a Right of Poſſeſion to bis Heir. 39 

Diſſeiſin ſeparates the Poſſeſſion. and the Right, &c. a9 

WW here a Diſſeiſee may.attorn to the Lord's Grant of Rents, 
Yo 


The Diſſeiſee s. Releaſe to the Diſleiſor's 's Leſſee. enures. to 
him. in Remainder. ibid, 
No Diſſeiſin (properly) of a Right, but of the Poſſeſſir. 
97 

Ergo, cannot be of a Reverſion while my Tenant is in 
Poſſeſſion. ibid. 
And bis Attornment. does not ouſt me of my Right. ibid. 
For-the wrongful Payment of the Tenant ſhall not. deveſt 


my Right. ibid. 
And on a Diſſeiſin of the Demeans of my Manor, the 
Services are ſtill in me. ibid. 


I here Diſſeiſces may enter into the Demeaus, or * 
or the Services. 
ill a. Right-of Poſſeſſion is gained. by "Deſcent, the Di: 


is may re-continue. 


A Diſſeiſee(Difleiſor) having Poſſeſſion, may. take. - 
leaſe of the Right. 110 


If. the Diſſeiſee diſſeiſes the. Heir of . the Diſſeiſor, he 
5 gains no Right. 123 
No Di 


eiſin (properly) of a Copybold, &c. 289, 292, 
quære 180 


Diſtreſs. 


La 


* » - 1 
7 , 
4 1 s 1 ku A * * * *.4 . 


„ .. Diſtreſs. _ 
A Diſtreſs firft invented, that the Land might not be 
' ſeiſed for a Neglect of Services, &c. Page 34. 
| Donatives. 
/ ST bey are a Part of the King's Regale. 107 
| Dower. 
Dos and Dower, what it is by the Civil Law, &c. 99 
How introduced by the Feudal Law. 100 


A Reverſion after Dower only a naked Right. 
Alſo the Wife till endowed bas only a naked Right. 23 
' The Dower (or Endowment) is the Wife's own A. qu. 


23, 24 
| Emblements. 
The Lord to have them on bis Entry for Forfeiture of a 
Copybold. 234 
How Emblements ſpall be diſpoſed. 290 
Entry. 


What it is, vide 35. | 

Antiently made coram paribus, &c. 35, 48, , 84, 93 
Where "tis not toll d by a Deſcent. 21, 22 
Difference between a Right of Entry, and a Title of En- 


try. | ; 23 
Entry of yowrger Brother does not abate the elder's Right. 
1 | 24 


But 
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But it generally Hate the elder Brother's Poſſe ſfiom. 
Page 25 
The Entry of Infants, Feme Coverts, &c. . is not barred 
.by a Deſcent. 88 

Where an Entry is told, the mean Profits are alſo. 42 
My Entry is toll d upon a Diſcontinuante. hy og 
Where an Eſcheat doth not take away Entry. 22 
An Entry and a Claim by the Feudal Law are the ſame. 


38 
Threats, Violence, &c. will excuſe an Entry, &c. 
Note; no actual Entry is till Poſſeſſion. - 
Vide Copyholds, Diſſeiſin, Emblements, Feoffinents 
Vc. 


Eſcheats. Vide Entry and Feuds. 
Eſtates. 


ff Eſtates are in Poſſe YR no Livery is required ; aud 
if in Reverſion no Attornment. 6 


9 
Copybold Eſtates h created, and by what Rules guided. 
; "VO Copyholds, and 242, 244 


Fealty. 
Fealty in/eparably incident to a Feud. 
Draws with it Wardſbip, Marriage, and Relief. 81, md 


Felony. 
Of Forfeitures thereby. Vide Copyholds, and 226, 227 


Feoffments. 


Feaffments, and Entries, thereon anciently made coram 
pes &c. 35, 48, 77, 84, 3597 
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If a Diſſeiſor onfeofſs on Condition, and the Feofize dies 


ſeiſed, his Heir gains a Right of Poſſeſſion. Page 30 
But an Entry for the Cmditiam brokew, deftroys the H. 


fate. 24 34 
W 2 — (privete ) begus u 6 aber e Rig 
oſſe ſſion 
Feoffments ſecret prope wiſobiguous. 


tornment 

2 feudal Feoffments he Aefeates auithout 4. 5 
ortet y. 

Why Conant for or Life or Tears by Re. eum, cant 41505 

7 whole Feoffment. ibid. 

So if either recovers in an Aſſiſe or Ejedment. ibid. 

Leaſe to A. for Tears, with Livery, Ramainder to A.“ 

right Heirs, is a void Feoffment. 99 

Sec the ancient Manner of conveying by Feoffment. 93,94. 

All Feoffments bad anciently a Warranty annex & _ 

preſſed or. implied). 

M here a Feoffment with M arrauty hars. the Iſue in Tal. 
or Not. 

Where Lenant in Tail N his Heir f 


—_— 4 Feud paſſed nothing "till Lowery 74 


Feuds, or COPY 
I bat a Feud is, and of the Vaſſals Rights therein. 1 
And bow it was obtain'd and enjoyed. ibid. 


At firſt twas very unſettled, and bow it became certain. 


I,2 

The Lords at firſt entitled by Election, &c. and the Te- 

nants meerly at Will. ibid. 

After made certain, for Tears, Life, or in Fee. ibid. 
A Feudal Property or T. enure, and Allodium are oppoſite.. 

T be Difference between em, an that - the former gave 
Hieth to * Fs 

e 
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The Diviſion of Feuds into Hereditary, or for Life. Page 2 
24ly, Nobile or Military, & ignobile or Villein. 10 
34ly, Novum & Antiquum. 14, 16 
Feudal Succeſſions, how introduced. 8, 9 
Why at firſt it paſſed to the Eldeft Male. 9 
And he to be married with the Lord's Conſent. ibid. 
To go to all the Deſcendants of the Donee, of the whole 

Blood. | 10, 11, 12 
But thoſe of the half Blood were excluded, and why. 11, 12 
And fo were the Iſſue of L Marriage. 12 
For the Lord had only the firſt Marriage. 3 
The Father of the Feudatory was excluded, and why. 


14, 15 

And ſo were Baſtards. See the Reaſon. 17 
Wh here it ſhall go to the Uncle. 15 
Seiſinam facit ſtirpem, a Rule therein. 11 
And ſo poſſeſſio Fratris facit ſororem eſſe herædem. 13 
How to make Claim thereto. 11, 12 
Where to be per Formam Doni. | 13 
How e ſcheated, and bow forfeited. 14, 333 34 
How re-eftabliſhed when broken or divided. 10 
Not alienable without the Lord's Conſent, and why. 46 
Nor transferred without the Tenant's Attornment. 75 
Feuds, when conſidered as à civil Right. 44 
Originally created by Grant, &c. but now ſubſiſting only 
in Preſcription. 125 
Feudal Tenants would not attorn to a new Lord wit bout a 
new Warranty. ibid. 
After Quia Emptores, Conveyances with Warranty had 
all the Effects of Feudal Contracts. ibid. 
1ft, It repell'd the Warrantor and bis Heirs from claiming 
the Land. , 126, 127, 142 
2dly, The Warrantor might be vouched to defend the 
Land, &c. 129, 143 
gdly, The Tenant of the Land might have a Warrantia 
Charte, &c. 130, 143 


Z Fines. 
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Pines. 


Fines, why ſo called. | Page 93 
How and upon what Motives originally introduced. 95 
It paſſed nothing but what the Grantor could ſeize. ibid. 
It paſſes the Eſtate before (or without) Attornment. 92 
And the Grantee ſhould have Wardſhip, or enter for a 

eiture or Eſcheat before it. | ibid. 
But could not diftrain or have Action of Waſte, &c. ibid. 
Or a Writ of Entry, ad communem legem, or in con- 


ſimili caſu, &c. | ibid. 
But what the Lord might ſeize (as Heriot, Wardſhip, &c.) 

he might take before Attorument. 93 
Antient Manner of conveying by Fine. ibid. 
Fines for Alienation, how they came to be diſuſed, 45, 47 
For Copybold Fines, ſee Copy holds. 


Forfeitures. Sce Copyholds and Feuds. 


i Gayelkind. 
That it proceeded from the Saxon Allodium. 2 
| Grants. 
To be taken moſt ſtrongly againſt the Grantor. 73 


Where a Confirmation may amount to a new Grant. 72, 


73 
Of Grants by the Words Dedi, conceſſi (& confirmavi.) 


5 | | - od 733 73 
Grant of Rights of Poſſeſſn and Propriety "_—_ 
; IT" . ibid. 
Where Grants paſs nothing till Attornment. 79, 80 


Grant of a Seigniory, how and by whom. 81, 82 
| : Habendum 
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Habendum. 
Of Habendums explaining M 
age 71, 72 
Of Habendums in Copyhold Grants. 243 
When payable, and to whom. 89 
Heirs. 


Where that Nord is neceſſary in Grants of Hereditary 
Feuds. 2, 67, 68, 70 
Where it is a Mord of Limitation or of PR 252, 
| 256, 272 
See the Words Heirs of his Body expounded. 255 
PA Relief is to be paid by the Heir of a Diſſeiſor. 21 
2 ” Heir notwithſtanding Dower, has the Freehold in 
im. 23 
Tet bis Reverſion after ſeems only a naked Right. 24 
The Heir of a Diſſeiſor who died quietly ſeiſed, gains 4 
Right of Poſſeſſion. 33 
If a Diſſeiſor dies ſeiſed, tho within a Tear and Day, 
2 if no Entry be, it gives a Right of Poſſeſſion to - 
eir. 3 


Homage, aud Homage Anceſtrel. 


Of the Vow or Proſæſſn of Homage to the Lord. 
See the Nature and Eſſed of that — 
138, 141 to 1 

The Lord of the Homager was obliged to defend his Te» 
wants Poſſeſſion by Plea or Battail, and to find him 4 
Champion, &c. 138, 139 
Z 2 And 


* 
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And ſuch Tenant was bound to defend his Lord by bis 
Body, &c. Page 141 

T bat ſuch Homage had Warranty annex'd to it. 142 

See the Effects and Operation of ſuch Warranty. 142, 143, 
and Tit. Feuds. 

See alſo 125, 126 


Infants. 


Where their Entry is barr'd by a Deſcent. 28 
An Infant Diſſeiſor gains only a naked Poſſeſſion. 29 
So if be aliens, and the Alienee dies ſeiſed, &c. ibid. 
And if be recovers, &c. he is ſtill a Diſſeiſor. ibid. 
Vide infra Laches. 


Joint-Tenants. 
Attorument of one paſſes all the Eftate. 83 
if they leaſe for Life they may yet releaſe to each his 


85 
And that without any Attornment of the 2. enant. ibid. 


King. 
| The King is Guardian of the Spiritualties Tempore 
VvVacationis. 104 
He may ere and endow Donatives, &c. 107 


Of the King's Courts, &c. Vide Courts. 


Lakes. 


A Laches is not to be ſuppos d in Infants, Feme Coverts, 
&c. 29, 122 
A Lache of Tear and _ is founded on the Feudal 


. 36, 30. Vide 25. 
Leaſes. 
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Leaſes, Ge. 
Tho a Leaſe is a Covenant real, yet the Leſſee is only 
Bailiff for the Leſſor. Page 30. Vide 49 


And the Diſſeiſor and bis Heir is bound thereby. 31 
And the Leſſee's Entry before a Deſcent reveſts the Free- 


bold in the Leſſor. ibid. 
Livery. 
How; and in what Manner to be made, coram paribus, 
&c. 35, 36, % 18 | 


*Till Livery nothing paſſed by a Grant of the Feud. 7 
Both Livery aud Attornment antiently made, coram pa- 


0 7 78 
e to A. for ears, &c. with Livery, Remainder to 
4 eirs, is a void Fee. 90 


See alſo Attornment and Feud. 


1 Lord and Tenant. 


Lords and Tenants of Feuds, their reciprocal and rela- 
tive Duties. I, 15» 76 
And ſee kite Reaſons of thoſe relatius Duties. 141 
The d's confirming the Tenant s Eftate does not-paſs 
tb e 74 
But by bis releaſing bis Right be extinguiſbes the eig 
3 4 ibid. 
How the Lord may abridge or enlarge the Tenant's Ser- 
vices. ibid. 
He could not paſs over his Tenants without their Aſſent 
by Attornment. 75 


7 he Tenant's knnen cannot wary thy Lord's wo” | 
771 ft 7 f 


: "4, : 


* r 1 > 
* 


The TABLE 
Where the Lord may avow on a Diſſeiſor or a Stranger. 


Page 110 
The free Tenants of a Feudal Lord were to be his Cham- 
pions. 141 
Vide Battail. 
Lords of Manors, their Authority and Power. 180, 183 
| to 199, 235 
M bat a Dominus pro tempore, or other contingem Lord 
may do. 184 to 195 
The Lord bimſel oy make Admittances, Grants, &c. 
e from the 203. Vide 235, 236 
But tis ſaid a Seward muſt do it within the Manor. 
ibid. ibid. 
Tet it ſeems a Steward, ofpecially impowered _ 2 1 
ibid. ibi 
For other Duties of a Steward. ibid. ibid, & 295 to 
We 


Manor. 


WW here the Graxt of a Manor will paſs Leaſes for Tears, 
but not for Lives, &c. 98 


A cuſtomary Manor may be beld by Copy of Gut- Rol 


20, 202 
The Lord but not the Steward may make Atmittances of 
from the Manor. 203, 235 


A Court-Baron cannot be held off from the Manor. ibid, 


Marriages. Vide Baron and Feme. 


Affectio imponit Nomen avert. 41 
Arbitrio Domini Res eſtimari debe. 225 
Homagium repellit Perquiſitum. 126, 142 


Matrimonium ſubſequens tollit Reatum * 26 
Nemo 
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Nemo poteſt eſſe Tenens & Dominus. Page 142 
Nemo plus Juris dare poteſt quam ipſe habet. 192 
Poſſeſſio Fratris facit ſororem eſſe Hæredem. 13 
Quantum Tenens Domino Tantum Dominus Tenenti 
debet præter ſolam Reverentiam. 141 
Seiſina facit ſtir &c. 11 
Unumquodque ſolvetur eo Ligamine quo Ligatum _ 
3 


Non compos, c. 


T heir Entry not barr'd by a Deſcent. 238 
None can ftultify himſelf; how he may be relieved. ibid. 
Of the Cuſtody of a Lunatic and his Lands. 290, 291 


Notoriety. 


What Alf of Notoriety are neceſſary in attaining, poſe 
ſeſſmg or transferring of Feuds. 35, 48, 77, 84 to 


87, 110 
Entry is a Notoriety. 114 
So is Livery and Attornment, and muſt be made coram 

paribus. 235, 36, 37, 38 
Of a ſpecial Occupancy. | 111 
Outlawry. | 
What forfeited thereby. * 2 227 

7 Cr. . ck 
None where the Contingency is during 4 Life. 91 
2 4 Poſſeſſion, 
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Poſſeſſion, and Right of Poſſeſſion. 


A Right of Poſſeſſion, what it is, &c. Page 18, 118 
Of a naked Poſſeſſion, and how turned to a Right. 20 
hen a naked Poſſeſſion deſcends on the Heir, it makes 
a Right of Poſſeſſion diſtiuct from a Right of Propri- 
ety. 23 
How Dower avoids the Poſſeſſion of the Heir. ibid. 
Lil Endowment the Wife bas only a naked * a 
ibi 
Poſſeſſion of the younger Brother is Poſſeſſion of the el⸗ 
der. 25 
i. e. T ſome Act done that manifeſts the contrary. ibid. 
Where the Entry of the younger Brother deſtroys the Poſ- 
ſeſſion of the elder. ibid. 
No Deſcent or Att 0 1 Law Tempore domeſtici Belli, 
ives a Right of oſſeſfion; — if in Time of a 
oreign War. 31 
No Poſſeſſion could paſs by the Feudal Law, but coram 
- paribus. 110 
But a Diſſei ſor that had the Poſſeſſion micht take a 
Releaſe of the Right. ibid. 
And when the Poſſeſhon and Right are ſeparated by the 
Diſſeiſin they are united by the 3 48 
Note; A Di ſſeiſor bas the naked Poſſeſſion, his Feofee 
an actual or colourable Poſſeſſion, and the Heir the 
Right of Poſſeſſion. 45, 48 
See the Effe of a naked Poſſeſſion diſtin? from a Right 
of Poſſeſſion; Fir of a Right of Poſſeſſion * 
from a Right of Propriety, 120, 121, 
vie Tit. Rights, * 


Propricty. Vide Poſſ:Mon and Rights, 


4 


| Releaſe. 
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Releaſe. 


AReleaſe is a Conveyance of a Right to him in Poſſeſſion, 
Kea. Page 8 
So that a Releaſe unites the Right to the Poſſeſſion. ibid. 
E berein a Releaſe differs from a Feoffment. ibid. 
To whom the Releaſe is to be made, and what may or 

may not be releaſed. 49 
It muſt be to the Tenant of the Freehold, &c. ibid. 


A Poſſibility cannot be releaſed. ibid. 
But a Freebold in Law may. ibid. and 50 
Four Kinds of Releaſes operating four Ways. 

1ſt. By transferring the Right. ibid. 
2dly. By extinguiſhing the Right (or Eftate). 58 
34ly. By enlarging the Eſtate. | — 


4thly. By transferring the Eſtate. 

A TO cant be to the Leſſee of a Diſſeiſer, ic 
er to the Freehold. 70 

A Role e to Tenant for Life enures to him in 9 - 


Its not the Releaſe of the Feudal Lord to bis Tenant is 
- "_ ibid. 
Foint-Tenants may releaſo to each other, ſans * 
ment of the Tenant. 
Tenant for Life and Remainder for Life, be in Rk 
may releaſe to him in Remainder. ibid. 
Releaſe by a Diſſeiſor to Tenant in Tail, works no Diſ- 
continuance. 110 
Nor does it paſs any Right of Poſſeſſion, and why. 110,11 1 
"= What Eftate a Diſſeiſor has by ſuch Releaſe. 11x 
Releaſe 4 a Diſſeiſor paſſes only a Right. 112 
But a Releaſe with Warranty works a Diſcontinuace. ibid. 
Where a Tenant in Tail W 10 4 Diſſeiſor, puts the 
Tail in Abeyance, 119 


Remainder. 


The TABLE 


- Remainder. 


What fhall be a contingent Remainder, &c. Page 91, 91 
Where a Remainder Man in Fee releaſes to the Tenant 
for Life, it does not deftroy the Remainder ; contra if 

the Remainder be in Tail. | I19, 120 


Remitters. 
A le is the Reſtitution of an old Title, and not 
_ the acquiring a new one. 122 


T he Foundation and Reaſon of Remicars. 120, 121 
: W bere the Diſſeiſee takes back only a naked Poſſeſſion, be 
is remitted. ibid. 
Contra, if the Diſſei ſor transfers it back for Life or 
Tears by Deed, &c. 121 
Aud where the Proprietary takes back the E Hate by Deed, 
&c. he is not remitted. 122 
Contra, where the Right of Poſſeſſion is caſt upon him 
by Law, or where be comes to it by Feoffment under 
Age, or during Coverture, &c. 122 
A Feoffment or Eftate for Life or Tears, or on Condition 
to an Infant or Feme Covert, that bas Right of Proprie- 
_ ty, is a Remitter. 123, 124 


Rights. 
A naked Poſſe Mon is no P.ight. 5 18 
How a Diſſeiſor may acquire a 18, 19 


Where a Deſcent creates a Right of Poſſeſſion. 18 to 21 
The Difference between a Right of Poſſeſſion and a 
Right of Propriety. I9, 20 
But am 4 Feoffment on Condition the Feoffee bas both, til 
the Condition broken, and an Entry thereupon, 22, 23 


Nine 


The TABLE. 
Nano by bis own Wrong can give bimſclf a Right. Page 


245 30, 123 
T Jerafire the Di eiſee, diſſeifing the Heir of the B. ei. 
gains no Right. 123 


for, 
Where a Right of Poſſeſſion may, or may not be ac- 
quired, Tempore Belli. 31 
A _— gains no Right where the  Predeceſſor bad 
| 32 
A Right of Propriety in the Saxon Times only recovera- 
ble in a Writ of Right. 43 
He who has paſi bis Right cant impeach the Eftate. 13 
The Effet 4 a Right of Poſſeſſion diſtincꝭ from a _ 
of Propr 120, 121, 
A Right of 7 Poſſe Non can't be drvgftes but by an _— 
itle 
If a Proprietary re-obtains the Right of Poſſeſſion by 4. 
greement, be miſt ſo hold it. 12I, 122 
Cy 


Seigniory. 2 
When, bow and by whom it may be granted. 81, $2 


Knights Service, and Soccage Services. 97, 98 

he Service of one Man t Body not to be perform'd by an- 
other s Body, without the Lord's Aſſent. 48 
W here Diſſeiſees may diftrein for Services. 98 
See Diſtreſſes, Fealty, Homage. . 


| | Statutes. | 
General Rules for expounding Statutes. 152, 165 
No general Words ſhall prejudice the King or Lord of a 
Manor, &c. | ib 


Where 


The TAB LE. 
general Words ſball be extended to Copy vols, or 


Where 
not. ibid. ibid. Vide infra. 


The following particular Statutes explained, &c. 


Magna Charta. Page 94 
Prerog. Regis. 79 
De Bigamis. 131 
Marlb. c. 20. of Entry in 


3 le Poſt. 7 45 
louc. c. 1. e a 
Diſſeifin. 


Glouc. c. 3. reſtraining 7, 2 4 


nants by Curteſy from 
Warranty. Tage 133 
Weſt. 2. De Donis Cond. 
95, 96, 10f, 133, 153 

32 H. 8. c. 28. Entries. 
101 


Quia Emptores. 47, 79,89 


Note; fince Quia Emptores, Warranty bas been frequent 


in Conveyances. 


125 


Statutes extending or not extending to Copyholds, viz. 


Copyholds are within 
Weſtm. z. De Donis cond. 
153 to 158 
13 El. c. 10. of Deans and 
Chapters Lands. 166 
Weſt. 2. c. 3. per totum. 171 
32 H. 8. c. 9. againſt Cham- 


246. c8. 45 


of Traverſes. 

173 

5 El c. 14. 1 Recuſants. 
ibid. 

29 El. c. 5. of Recuſants. 
175 


But are not within 


11 H. c. 20. 


1690 


2H. 8. c.-- of Fointures. ib. 


27 H. 8. c. 10. of Uſes. 18 
239 
31, 32 H. 8. of Partitions. 


17 
Weſt. 2. c. 18. of Elegits. 
173 


Nor 1 Ed. 6. c. 14. &c. men- 


tioned. ibid. 
Nor 32 H. 8. c.28. or c. 38. 
166, 174 

Nor 31 El. c. 7. Tad 


Nor the Stat. of 18 
ons. 165 
Quere of other Statutes. 
152, 153 and 166 


Surrenders. 
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Surrenders, Vide Copyholds. 
Tenant. V;de Attornment, and Lord and 'Tenant. 


| Treaſon. 
Of Forfeitures thereby, &c. 


Trees. Vide Waſte. 


Treſpaſs. 


Lies againſt a Diſſeiſor for the Entry, &c. but not for 
the mean Profits til the Diſſeiſee's Entry. 40, 41 
For tho one has the Freehold in Law in bim, yet he can't 
bave 'Treſpaſs before Entry. ibid. 
whe 7 2 be a Treſpaſſor, on whom the Law caſts the AT 


Tief pa aſs lies againſt the Feoffee of a. Diſſei ſor, I. e. after 
Ent 


try. 
It lies by a Copybolder againſt his Lord. 3 
So by a Fendal Tenant, if bis Lord ſubject him to another 
without his Conſent. 87 


Page 226, 22) 


Trials. Vide Battail. 
Vaſſals. Vide Feuds and Lords, Gt. 


Wards, &e. 
Wardſvip, Marriage and Relief. Vide 81, 89. and Feuds. 


Warranty. 
What it is, and whence derived. 15, 11a, boy 


The TABLE. 
By what Words created, &c. Page 131 
When introduced, and for what Reaſon. 15, 125, &c. 
Whom it binds, and the Conſequences thereof. 11 * 124 
5 141 
All Feoffments bad ancientiy Warranties anner d IG 
And a Recompence was always preſumed. 132, 139 
The three Effects of Warranty — 126 to 132 
I repeil d the Warrantor's Claim, it obliged bim to de- 
fend the Land, &c. and ( if by Battail ) to find a 
Champion. 112, 126, 129, 139, &c. 
Where a Feoffment with Warranty bars an Entail. 118 
Warranties at Common Law of #wo Sorts. 131, 132 
Viz. Warranties commencing by Deſſeifm, and _y 


Warranties. ;--"+ 
of binding Warranties, ſome are alter'd by Statutes. 2 2, 
133, &c. 
8 the Stat. Quia Emptores, expreſs Warranties were 
in Conveyauces. | I25 
For the Feudal Tenants would not attorn without a new 
- expreſs Warranty. ibid. 144 


The Stat. De Donis occaſioned the Diſtinct ion of lineal 
aud collateral Warranties, it barring only by the former. 
(Quere) 133. Vide 134, 135 

Where lineal and where collateral Warranty is a Bar 
or not. 134 to 138 

bo might be barr'd thereby, Iſſue Male or Female. 13 72 

13 

Where the Anceſtor deviſed Lands deviſeable with ow 
ranty, /uch Warranty was no Bar. 

Three Reaſons thereof. ibid. 

Where one bad Warranted Land in Fee, and then took 
back an Eſtate for Life, &c. that did not deftroy the 


Warranty. ibid. 
Note; AI Warranty may be * or it may be dif- 

charged by Attainder of the Warrantor. 141 
* alſo Feuds. 


War- 
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'Warrantia'Charte, Vide Write. 


What is Waſte in Copyholds. © Page 121 to 126 
Of Waſte in cutting Trees, &c. ibid. ibid. 
Waſte voluntary or permiſſive is a Forfeiture of the Copy- 
hold. 221, 223 
What Wood or Trees the Copybolder may take, and what 
the Lord. | 125, 126 
Where one may haue Waſte, &c. altho* the Eſtate is in 
eyance. N g 119 
Words expounded, &c. 
Calumnia. Page 35 | Heirs, &c. 252 
Clameum. ibid. Laches. 36, 37 
Confirmavi. 73 Præbendum & Præbenda- 
Dedi and Conceſſii. ibid. rii. 106 
Diſcontinuance. 99 .| Solummodo. 308 
Dos and Dower. 23, 24, 99 | Stirpes & Capita. 6, 7, 8 
Feudum or Feodum. 1 | Vendicatio. 35 
Guer. & War. &c. 124 | Warranty. 124 
Writs. 


4 Writ of Right in Time of the Saxons, the only Way 
to recover a Right of Propriety in Lands, and why it 
was diſuſed. 41, 42, &c. Vide 109 

Of a Writ of Warrantia Chartz. 15, 109, 130, 143, 


A Writ of Poſſeſſion to recover a Right of Entry. 42, &c. 
A cui in vita was not anciently known. 43. Vide 101 


Of Writs of Entry, and of Aſſizes. 
Of Summons, Grand cape & Petit cape. 


43 
ibid, 
Writ 
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Writ of Entry when allowed inſtead of Battail. Page 44 
Writ of Entry in the Poſt given by the Stat. of Marlb. 4.5 
Of a Quid Juris clamat. 2 92, 95 
Of Writs of Entry ad Communem Legem & in conſi- 
mili caſu, &c. N 92 
Of a Writ of Ward, and of Cuſtoms and Services. ibid. 


Year and Day. : ; 
What is Laches, or not, on a Non-claim within a Teer 


If the Diſſei ſor dies ſeiſed within the Year and Day, 
and before Entry of the Diſſeiſee, it gives a Right of 
Poſſeſſion to his Heir. 39 

See Tit. Poſſeſſion and Right. | 4 
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